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Introduction 

A state-centered and positivist account of the law typically describes developments in Israel by tracing the state legal systems that preceded Jewish rule, namely the Ottoman (until 1917) and the British (1917-1948). Such an account describes Israeli law as primarily grounded in British legal traditions. It accounts for Israel’s legal institutions in terms of the British colonial legacy and analyzes the legal mechanisms installed in 1948 in order to secure the smooth absorption of British Mandatory law by the newly founded State of Israel. In this account, the absorption of British Mandatory law is taken-for-granted, perceived as a natural outcome flowing from the law’s universal commitment to stability, certainty, and continuity. So smooth does the transition seem to be, so willingly was the former colonial legal system embraced by the Zionist legal and political elites, that we are left with a general “inevitability hypothesis,” as if no viable alternative could ever be even contemplated. 


The picture changes somewhat, however, when one refuses to take the centralist, statist understanding of law as a taken-for-granted point of departure for the study of law. Following Hunt, I hold to the pluralist conception of law “which posits a plurality of legal forms over which state law persistently, but never with complete success, seeks to impose a unity”.
 This conceptual perspective seems particularly essential when dealing with a state law which is imposed on a population by a colonial power. From this perspective, it seems quite remarkable that the law of the colonial power, so despised and rejected at least in its final ruling phase, was naturalized in such a taken-for-granted manner. It would have been plausible to expect that the national movement (Zionism), entirely pre- occupied  with the multiple aspects of national revival and nation-building,
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would consider law to be one of the mediums through which the new nation could assert its vitality. We only need to look at Hebrew-language education under colonial rule to get an analogous sense of importance. Although the British established and funded a state-run educational system, both Zionist and non-Zionist Jews insisted on maintaining their own autonomous school system. Likewise, it is this conceptual perspective of law that forces us to re-open and re-examine the “inevitability hypothesis” concerning the British roots of Israeli law. 


The general thesis of this chapter is that the positivist account of Israeli law fails to acknowledge at least one important attempt to constitute a Zionist, community-based system of law in British-ruled Palestine. This legal system, known as the Hebrew Law of Peace, claimed to represent a viable alternative to British imposed state-law, asserted its authenticity as part of Jewish culture and Hebrew nationalism, and urged Zionists to resolve disputes without recourse to colonial law. 


In fact, it was long before the paradigm of legal pluralism had been articulated by academics that the force of legal centralism was felt to impinge upon the trajectory of the Hebrew Law of Peace. Writing in 1925, Paltiel Dickstein, one of the leading advocates of the Hebrew Law of Peace, was compelled to defend the legitimacy of the system on non-positivist grounds: 

How is it possible to maintain within one state and within one territory two systems of law? How can a national Hebrew law exist among the waves of the Anglo-Arab legal sea? . . . The puzzlement with this phenomenon is only a product of those legalistic views which are grounded in the premises and principles determined by eighteenth and nineteenth century science. Yet in medieval times, the coexistence of legal systems . . . had been common. Different laws applied to different classes, various social strata kept to their own courts of law . . . and various distinct laws applied in the same town and in the same state.
 


By telling the story of the Hebrew Law of Peace, one immediately problematizes the inevitability hypothesis. The analytic gaze shifts from a view of smooth continuity to a view of conflict and negotiation. In what follows, therefore, I will tell the story of a “dead” alternative; a story about the decline of a community-based legal system and about the triumph of state-law. However, this is not a “classic” story about state-law that seeks to impose unity upon a competing legal form. It is a story with some special twists to it. First, because it was not the colonial regime that marginalized the Hebrew Law of Peace, but rather forces from within the Zionist community that consciously aligned themselves with the law of the State. Second, because the community-based legal system dealt with here did propose to develop into state-law once a Jewish State was established.

The Hebrew Law of Peace: Origins

A memorandum submitted to the British government of Palestine by the Zionist Palestine Office in 1919 summarized some of the essential properties of a non-state system of tribunals that had been operative in Palestine since 1909:

The Jewish Court of Peace was founded by the Zionist Palestine Office 11 years ago. The well known lamentable state of the Turkish courts and a general desire by the Jewish population to build up its own independent autonomous institutions, induced the Palestine Office to found the Jewish Courts of Peace, which won the confidence of the Jewish population from the very moment of their establishment. . . . Immediately after the liberation of Palestine by the British Army, the Jewish Courts of Peace were reopened, and receiving fresh impetus, developed rapidly, particularly in localities containing a large Jewish population. The judges of these courts are elected in the colonies by the population and in the towns by the Jewish town committees. The members of the Supreme Court in Jaffa, which have the supervision over all of the courts in the whole of Palestine, are elected by the Va’ad Leumi (National Council).


The Jewish Courts of Peace are based on a system of three instances: the local tribunal deals with cases involving values up to 100 Pounds and the 2nd instance deals with cases above 100 Pounds and decides on appeals against judgments passed by courts of the 1st instance. The courts of the 2nd instance are called District Courts. The Supreme Tribunal Court decides affairs of public interest and character, such as cases between public organizations, institutions and colonies, and deals with all appeals that arise against judgments of courts of the 2nd instance . . . .


The great number of cases dealt with by the Jewish Courts of Peace evidently proves that these courts fulfill a real need of the Jewish population. And indeed, these courts have great advantages for the community. The judges, elected from all classes of the population, are well versed in the conditions of the litigants and know their situation. The proceedings are conducted without lengthy formalities and suits are brought to an end as soon as possible, thus obviating the services of a solicitor. 


The Jewish Courts of Peace are courts of arbitration, i.e., the court has no power to force anybody to appear before the court, nor have they the indirect power to enforce the execution of their judgments. But when a sentence has been passed, the proper procedure having been observed, the ordinary Court of Justice extends its help to enforce the execution of their judgments. . . .


The above description has all the classic ingredients of a community- based system of justice: emphasis on user-friendly methods and embedded- ness in the community, the claim to being an open arena not monopolized by lawyers, and stress upon the voluntary basis for litigation.
 At any rate, and notwithstanding the vocabulary used in the report quoted above, the Hebrew Courts of Peace purported to be much more than an arbitration forum. The courts were embarked upon by enthusiastic entrepreneurial Zionist jurists who considered the Hebrew Law of Peace to be a nucleus of a national and secular legal system and a potential foundation for the invigoration of a truly authentic Hebrew law. Considering law as a cultural device, the advocates of the Hebrew Law of Peace hoped that the courts would base their judgments on a combination of common-sense and elements of traditional Jewish law, adapted and reinterpreted to fit the needs of “modern” life. A leading vanguard among the activists of the Hebrew Law of Peace – most notably Paltiel Dickstein and Shmuel Eisenstadt – seems to have been close in orientation to those intellectuals who invested in creating a Zionist cultural center in Palestine during the 1920s.
 These intellectual elites, writes Cordova, already formed a center of Hebrew culture in Odessa (Russia) and Warsaw (Poland) and were versed with the teachings of Ahad Ha’Am, who prioritized the cultural- spiritual aspect of national revival.
 


“The Law is a substantial part of a people’s spiritual life and an inseparable part of its culture,” wrote Dickstein.
 Yet unlike the literary endeavors of the Odessa-Warsaw cultural elite, the advocacy of law as culture forever transgressed into the ‘political’. The establishment of a popular system of courts alarmed politicians, alienated lawyers, and threatened the Zionist religious orthodoxy. In what follows, I will detail the opposition to the Hebrew Law of Peace by focusing on two primary sources: Zionist orthodoxy on one hand and the emerging Jewish legal profession of Palestine on the other. As we shall see, these two social forces played a role in legitimizing the law of the colonial state and in turning the Hebrew Law of Peace into a forgotten episode in the history of Zionism in Palestine.


However before discussing these two sources of opposition to the Hebrew Law of Peace, I wish to emphasize that my intention in this chapter is not to offer a comprehensive explanation for its downfall. Other factors also played a role in the overall process that ultimately led to the demise of the Hebrew Law of Peace. For example, one has to consider the demographic process that transformed the Hebrew Yishuv during the 1920s from a relatively intimate community into an urban, more heterogeneous community. One also has to question the organizational competence and entrepreneurial skills of the advocates of the Hebrew Law of Peace. Finally (but not conclusively), the role that Zionist institutions played in the career of the Hebrew Law of Peace should be taken into account. In a nutshell, many Zionist institutions that supported the Hebrew Law of Peace in its earlier phase revoked their support during the 1920s and thereby transmitted to the public at large a negative message about the importance of the Hebrew Law project.
 


In sum, the purpose of this chapter is not to explain the demise of the Hebrew Law of Peace but rather to single out two sources of opposition to its operations in order to open up a general discussion about relations between the colonial state and social forces in the Yishuv; relations that, in general, receive too little attention in the dominant nation-building narrative.

Whose Tradition? The Struggle over Hebrew Law

The advocates of the Hebrew Law of Peace saw themselves as direct heirs to a glorious Jewish tradition of legal creativity. Jewish law as practiced by rabbinical courts and as interpreted and applied by poskei halacha was described by them as a fossilized form that had rigidly fixed the creative spirit of the law into dead letters and complex rhetorical structures. A revival of the spirit of the law was called for; the law of the nation was to follow the “true traditional Hebrew law that aspires for justice and equity, grace and truth in human relations,” free “from the chains of religion”.
 


Furthermore, the advocates of the Hebrew Law of Peace argued that the main living spirit of the law was embodied neither in texts nor in rabbinical dictates, but rather in the fact that it had been developed and shaped by the community as a whole. “The tradition is based on a demo- cratic and popular idea: the people are the makers of their laws,” wrote Eisenstadt.
 Many of the products of this legal creativity were either not recorded or lost, he argued, but the spirit of the law still persisted, embodied in the recognized practice of oral law which had always been the real foundation of Hebrew law.
 In other words, the secular approach to Jewish law not only Hebrewtized it but also linked it with the idea of law as a community-centered evolving project. This community-centered and culturally-based version of law was corroborated by references to the fact that Jewish communities in exile developed various methods of self- regulation and maintained a variety of popular tribunals for resolving disputes. Lay tribunals and lay justices, according to this view, were not less prominent in shaping the living law of Jewish communities in the Diaspora than formal dictates of rabbinical synods.


It is precisely because the Hebrew Law of Peace ventured to offer a different reading of Jewish traditions that the orthodox establishment became so alarmed. First, the Hebrew Law of Peace threatened the rabbinical monopoly of Jewish texts, not by dismissing their relevance but rather by arguing that secular Zionists were also in a position to interpret and use them. Second, the Hebrew Law of Peace imagined a communal tradition of generating and applying an embedded ‘living law’. By opening up the question of ‘tradition’, the Hebrew Law of Peace represented a threat to the ‘established’ version that had been imagined and articulated by its orthodox self-appointed guardians; in fact it threatened to open to re-negotiation the very memory of Jewish communal life.


The orthodox rabbinical establishment therefore waged open war on the Hebrew Law of Peace; a war which centered, first and foremost, on the right to invoke and speak in the name of Hebrew Law. The orthodox guardians of Jewish tradition naturalized Hebrew Law as simply interchangeable with Jewish Law, ‘Hebrew’ thereby being transformed into a taken-for-granted generic term designating the Jews as a nation. And since there was thus nothing new about being Hebrew, the orthodoxy could dismiss the Hebrew law of Peace as a mere fabrication. Ha’Tor, an orthodox newspaper, described the Hebrew Courts of Peace as ‘foreign to the spirit of Judaism’:

Nobody knows who gave birth to the Hebrew Law of Peace . . . and no one understands the legal foundation upon which it rests its authority. This so-called ‘Hebrew Law of Peace’ has neither a basis in Hebrew tradition nor powers derived from the Hebrew public. . . . The ‘Hebrew Law of Peace’ is a foreign element in the vineyard of Israel.


Ha’Mizrachi – the central political organ of Zionist orthodox Jewry in Palestine – expressed a “fierce objection to the attempt to constitute secular courts which are not based on the law of the Holy Bible and have no roots in Hebrew tradition”.
 Speakers for Ha’Mizrachi argued that the Hebrew Law of Peace had “no ties whatsoever to our original national life, the national life which is really authentic, grounded in the spontaneous life of the nation – originating neither in auto-emancipation nor in the State of the Jews – that stretches thousands of years into the past”.
 Accordingly, orthodox opponents drew a firm distinction between ‘their’ authentic Hebrew Law and that of the Hebrew Law of Peace: “The revival of Hebrew Law and of a National Court is an essential part of national revival, but we say that the revival of Hebrew Law is part of the national revival, not the creation of Hebrew Law”.


It was of course no coincidence that the advocates of the Hebrew Law of Peace and the rabbinical establishment invoked identical terms. The rabbinical establishment understood only too well what was at stake: not merely a jurisdictional conflict but a struggle over the very meaning of Jewish identity. Palestinian Jewish orthodoxy, much like Palestinian secular Zionists, cast their ambitions and aspirations in the nationalist rhetoric of the times, each trying to project the conceivably valid and authentic nature of Jewish nationalism while fiercely discrediting the other’s version. As so often happens, the debate was cast in such embittered tones precisely because the parties had so much in common. Neither party abruptly broke away from the memory of the exilic Jew (as did mainstream Zionist ideology) and both celebrated the legitimacy of non-state law. Yet they certainly held conflicting conceptions concerning the nature of that tradition and of that non-state law. 


The orthodoxy did not find it sufficient to wage an ideological war against the Hebrew Law of Peace. The political organs of the orthodoxy pressed Zionist institutions to distance themselves from the Hebrew Courts of Peace and not to lend it material or symbolic support. At the same time, orthodox defenders of Hebrew Law called on the public to use the courts of the British government in Palestine in all matters other than personal-status ones: “Either Hebrew Law [i.e., rabbinical courts] or the Law of the King”
 was their unambiguous message; and quite understandably so. The law of the colonial state did not pose a threat because it had no national or cultural pretensions and held no claim to represent the spirit of the Jewish nation. Colonial law, looked upon from this perspective, was deemed neutral, precisely, in fact, as colonialists always wanted it to look. 


Furthermore, the rabbinical establishment in Palestine sought the support and protection of its own courts by the government of the colonial state. Although rabbinical courts operated in Palestine in Ottoman times as well, and although they were recognized under Ottoman law, rabbinical authority was in shambles at the end of the First World War. The rabbinical courts lacked any unifying organizational structure and, worse, suffered from lack of prestige and authority. Consequently, and in the context of the cultural threat represented by the Hebrew Law of Peace, the orthodoxy pressed for urgent reform. In the beginning of the 1920s, responding to that pressure, the British government appointed a commis- sion of inquiry whose task was to reform and reorganize religious courts in Palestine under mandatory law. It was this commission – headed by Norman Bentwich
 – that recommended the establishment of a Chief Rabbinate in Palestine; a body that was to be invested with powers to establish a unified system of State-backed religious courts with jurisdiction over matters of personal status. 


For the British, the deployment of such courts merely served administrative purposes, in line with the colonial interest in asserting centralized forms of unity and order while keeping away from internal religious affairs of native communities. The very term Chief Rabbinate, basically unknown to the Jewish world, seems to have originated with a British legal tradition which recognized such a body as the official leader of the Jews of England. The British solution, therefore, had little to do with any particular “evolution of the Zionist idea or with the structure of the settlers’ society of Palestine in 1921”.
 The British initiative was indeed ignored in ultra-orthodox circles. However Ha’Mizrachi enthusiastically embraced the Bentwich initiative and became its most ardent supporter. 


This statist route for establishing authority substituted for the orthodoxy’s lack of spiritual and cultural leadership in the settlers’ community as a whole. In fact, in spite of the war it waged against the Hebrew Law of Peace, the orthodoxy never tried in earnest to win over the hearts of the secular community, nor did it try to reinvigorate rabbinical courts and turn them into responsive organs in matters other than personal-status. Jurisdiction over personal-status matters seems to have been the main concern, and state-backed recognition was the most effective route for achieving this objective. 


Yet regardless of the fact that these courts were specifically empowered to deal with personal-status matters, the orthodoxy was now in a better position to fix and impose its version of tradition, and specifically its version of Hebrew Law. The legitimacy granted to rabbinical courts by the British government, from this perspective, was an important factor in the struggle over the nation’s memory of its past legal traditions. Thus, while the Hebrew Law of Peace had certainly been an invention of secular nationalist minds, the rabbinical courts which purported to continue an unbroken chain of Jewish tradition of law were, in fact, an administrative creation of the colonial state. These rabbinical courts were not continuing a Jewish tradition any more than the Hebrew Courts of Peace were, but having been granted the protection of state law, their ability to speak in the name of Hebrew Law was considerably enhanced. Subsequently, the claim of the Hebrew Courts of Peace to speak in the name of a community-generated law was incrementally marginalized during the second half of the 1920s.

Lawyering the Nation

In a way, the history of the Hebrew Law of Peace is a history of its attempts to come to terms with the Jewish legal profession in Palestine. Within the course of several years, the emphasis shifted from an ideology with strong free-law undertones and a basic community-oriented practice to attempts at professionalization and accreditation as ‘valid law.’ 


First signs of the lawyers’ hostility to the Hebrew Law project became apparent as early as 1920, when a group of lawyers convened in Jerusalem to discuss the prospects of the Hebrew Courts of Peace. Many of the speakers argued that the new ‘enlightened’ legal order established by the British in Palestine reduced the need to resort to these courts. In order to have a truly ‘national’ impact in law, it was now necessary to cast aside the “negative attitude to foreign tribunals and to accommodate the mandatory legal system by penetrating the courts of the state, mastering the English language, and lobbying the government to appoint Jewish judges to the bench”.
 This principled attitude was held by many lawyers and was particularly forcefully articulated six years later. Bernard Joseph, a promi- nent lawyer and an influential political activist in Zionist institutions, directly addressed those who were “opposed to submit Jewish disputes to the general civil courts operating in Palestine,” and labeled their attitude as “a mere mark of ghetto psychology”.
 Adopting a strictly positivist conception of law, Joseph turned the national-cultural claim of the Hebrew Law of Peace upside-down, arguing that 

There is nothing more dangerous to our future national life than the assumption that we are nothing but another Jewish congregation and that the government of this land is not our government and the general system of courts is not our system.


The hostility towards the idea of non-state law, augmented by references to a despised Jewish past of closure from the surrounding environment, had been further fueled by the claim that the Hebrew Law of Peace had not been ‘law’ at all. As far as lawyers were concerned, the very idea that an important function of popular tribunals was to encourage non- adversarial settlements between parties, was anathema to the professional conception of law. “Facilitating peaceful compromises between contending parties is a good thing,” wrote one lawyer, “and yet this is not law, whose one and only foundation is in that justice which materializes in objective laws”.
 Operating under the shadow of the colonial state’s law, lawyers repeatedly argued that the litigation and decision-making methods at the Hebrew Courts of Peace were unpredictable, arbitrary, and ultimately unfair. Siegfried Van-Vriesland, a lawyer and a senior official of the Palestine Zionist Executive concluded in a secret report that

as far as the Hebrew Law of Peace is concerned, there are no such things as laws or rules which it applies. The laws do not provide any indication as to the principles upon which judgments would ultimately be based . . . this is a highly undesirable system. For the purposes of litigation, recognizing the Hebrew Law of Peace means handing over disputes to a compromising third party, whose common sense cannot be trusted more than the common sense of any other person.

Van-Vriesland concluded that the Hebrew Court of Peace “is supported by a Russian point of view which considers a government the natural enemy of the people”,
 thereby revealing his own strictly positivist and statist conception of law. 


Corroborated on one hand by the conviction that the legal apparatus of the colonial state represented an enlightened system, and on the other hand by the conviction that the alternative was not really law, a positivist approach to law took root among Jewish lawyers as a hallmark of a Zionist professional legal ideology. This development has to be read in light of the fact that from its early inception, the colonial state launched a relatively assertive program of professionalization in law. 


In 1922, the government passed an Advocates’ Ordinance which regulated legal practice. The Ordinance provided a general definition of the “profession of advocates,” established jurisdictional boundaries, forbade unlicensed practice, and set licensing terms. Two years earlier, in 1920, the government had opened a law school in Jerusalem, one of the first institutional measures taken by the new civil administration in Palestine. Studies at the school consisted of two distinct levels: a basic level in which students received their education in Arabic or Hebrew, studying the Ottoman Mejelle, commercial and land law, criminal law, and civil and criminal procedure. Those who completed that level of study were ready to take an examination and be licensed as practitioners, but they were not entitled to a Diploma, a formal degree in law. The formal degree was granted only to those who had completed the second level of studies as well. Only English-speakers were admitted, and they had to undertake a three-year study program which covered jurisprudence, English torts and contract law, and international law. In other words, the school’s program was structured in a way that singled out the true full-fledged legal expert: only one proficient in English, who had been familiarized with the notion of law as a theoretical body of knowledge, and who had mastered the essential principles of the Common Law. 


The advent of professionalization in law under the auspices of the colonial state is the key to understanding the attitude of most Jewish lawyers towards the Hebrew Law of Peace. Professionalization is a social process of closure and distinction on the basis of claims to expertise in a given field of knowledge and on the basis of a proven ability to solve problems which are in themselves constructed and framed in terms of such knowledge. The primary purpose of professionalization in law is to secure a legally protected monopoly over the market of legal services. The most crucial element in such a project is the availability of a solid body of rules – of both first and second order – that allows a profession to distinguish itself from a mere craft. Colonial law, and the newly created legal order established by the colonial state, provided the elements needed for full professionalization. The colonial state, in other words, was not simply a major player in the construction of a legal field in the abstract, but also the center of gravity for the ability of lawyers to develop a sense of professional distinction. 


Yet a caveat is in order here. Lawyers’ practices, at the concrete level, are not necessarily driven by abstract principles. Lawyers are trained to frame conflicts in specific categories, to follow substantive rules, and to litigate according to procedural rules. It seems plausible to argue, therefore, that Jewish lawyers were wedded to the legal system of British Palestine simply because they opted for what seemed to be the more rational and cost-effective way to conduct legal business on behalf of clients. Under the umbrella of state law, Jewish practitioners developed a taste for the mastery of those second-order rules, procedural devices, and evidentiary forms that typically secure a bond among the players in the legal field.


The Hebrew Courts of Peace, on the other hand, were ill-equipped to provide lawyers with this sense of professionalism. Litigation at the popular tribunals, with their emphasis on common sense, friendliness, and relative informality, robbed lawyers of some of the properties essential to their identity as experts and, not least important, to their ability to monopolize the market for legal services. The positivism of Jewish lawyers, in short, reflected the contingencies of their practical lives as much as it was bred out of their principled ideological commitment to the ‘unity’ of state law. 


It is in this context that we should evaluate how the Hebrew Law of Peace responded to the arguments of lawyers who opposed it. Threatened by the reluctance of lawyers to steer litigants to the Hebrew courts, and frustrated by the ability of lawyers to pressure Zionist institutions to stay clear of them, the Hebrew Law of Peace launched its own ‘professio- nalization project’.
 Pressured and criticized by lawyers, the Hebrew Law of Peace incrementally distanced itself from its former emphasis on community-justice and legal creativity. Writing in 1927, Dickstein explained that the former celebration of lay justices was not a matter of deliberate choice but an attempt of making a virtue out of necessity: “Seventeen years ago, when the Hebrew Courts were formed, there were hardly any people in our community who had been socialized into a high legal culture. Yet over time we try to absorb persons educated in law”.
 Similarly, Dickstein distanced the Hebrew Law of Peace from its former community-based commitments: “In the early years . . . the [Hebrew] court had been composed of mere lay judges and displayed a natural tendency to compromises based on pity. But it is for several years now that our institution backs away from compromises and tries to create a legal culture which is based on traditional Hebrew law and self-made permanent regula- tions . . . it makes every effort to establish legality, consistency and stability in its judgments”.
 

Gradually, the Hebrew Law of Peace began to adopt the familiar symbols and forms of state law as a means of attracting the sympathy of lawyers. Primary among such measures was the revised publication in 1925 of regulations that were to govern litigation at the Hebrew Courts of Peace. Apart from establishing clear procedures, the Regulations established that “each Hebrew District Court shall admit a lawyer proficient in Hebrew and modern law as an office manager of the court,” who will be responsible for drafting reasoned judgments. Another regulation stipulated that at least half the judges at the High Hebrew Court of Peace would have formal legal education, and yet another stipulated the creation of an “experts and lawyers council.” Similarly, and as part of the effort to enlist lawyers as expert judges and to recruit lawyers as sympathetic participants, it was resolved to allow the Lawyers’ Union to nominate and elect two represen- tatives to the Executive Committee of the Hebrew Courts of Peace.


Most of these efforts were abortive. Although a number of lawyers served as judges and a few other paid verbal allegiance to the idea, and although some lawyers were routine players at the Hebrew Courts, the overall response among lawyers was of suspicion and avoidance. Given the strategic position of lawyers as gate-keepers who shape the legal cons- ciousness and practical needs of clients, it is safe to argue that the Jewish legal profession of Palestine played a destructive role in the career of the Hebrew Law of Peace. In the course of the late 1920s, lawyers consistently steered clients towards the courts of the colonial state, routinely challenged the rulings of the Hebrew courts in the courts of the state, and openly pressured key Zionist institutions not to resort to litigation at the Hebrew courts.
 


By and large, the profession identified with the law and legal arenas of the colonial state, treating the British legal order as a locus of reasoned, professional and universal legality. The orientation of lawyers, in words and deeds, subverted the attempt to treat law “as culture” and to legitimize the existence of a non-state system of law. When we look into the origins of Israeli law, therefore, the story of the attitude of lawyers towards the Hebrew Law of Peace reveals early positivist origins. 

Conclusion 

It was not the colonial state and its legal officers, but rather social forces from within the Jewish colonizing community of Palestine that ultimately brought about the demise of the Hebrew Law of Peace. While thousands of cases were brought before the Hebrew Courts of Peace until the mid 1920s, they saw a steady decline in volume and prestige until their formal abolition in 1948. 


The conception of law as a cultural domain, and its implications for the organization of law on the one hand and the memory of law on the other, threatened entrenched interests. In this article, I singled out the forceful opposition of the orthodoxy and the Jewish legal profession to the Hebrew Law project. Each for its own independent reasons had a strong stake at developing strong ties with the colonial state and its legal apparatuses. Each, at the same time, had its own logic of discourse for delegitimizing the secular vision of the Hebrew Law of Peace. Nonethe- less, these social forces converged into a critical coalition which transmitted statism as a dominant mode of action for the nation-building project. 


Statism, in general, is a cultural and political orientation that posits symbols and practices of statehood and sovereignty as the organizing matrix for national self-determination and for the constitution of a national identity. At the same time, statism tends to downplay the capacity of individuals and communities to build social institutions ‘from below’ and it tends to suppress the possibility of developing a vibrant civil society. In developing strong ties with the colonial state, embodied in this case in the story of law, early seeds of statism were firmly implanted, preparing the ground for the future statist orientation of Israeli society. Of course, we are not talking here about intentions and consciously thought out dispositions. Rather, we talk here about the construction of meaning in the course of praxis, often shaped in an haphazard and unstable way. It is in this sense, and in this sense only, that the actual practices of the orthodoxy and the legal profession in response to the Hebrew Courts of Peace shaped statism as a dominant national disposition, in law and beyond. 
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