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Law and Culture in Israel:     The 1950s and the 1980s

Menachem Mautner

In this article, I wish to address the issue of the relationship between the culture of Israeli law, as embodied in the opinions of the Supreme Court of Israel, on one hand, and the values of Israeli culture as a whole, on the other. I shall focus on two decades in the history of Israeli law: the 1950s and the 1980s. There is broad consensus among Israeli jurists that these were the two most interesting and important decades in the history of Israeli case law. 


The 1950s, the first decade after independence, was the formative decade of Israeli law. The major institutions of the new State, including those of the legal system, were established and the constitutional framework for the operation of these institutions was laid down. In addition, the Supreme Court laid the foundations of the tradition of Israeli case law – its contents, style, political role and social mission. This tradition was solidified by the Court in the 1960s and 1970s in a slow and steady process of cultivation and development. 


In the 1980s, the contents and style of the opinions of the Supreme Court underwent major, even radical, changes. These changes signaled a new conception on the part of the Court of its role in Israeli politics and society. 


I would like to identify the processes that took place in the contents and style of the opinions of the Supreme Court in each of these two decades, and to relate them to the concurrent developments that were taking place in Israeli culture as a whole. Put differently, I would like to interpret the development in the opinions of the Court in the 1950s and 1980s as the product of processes that were taking place during these decades in Israeli culture. 
Part One: Israeli Culture in the 1950s

Culture is a system of representations that constructs the way human beings perceive and give meaning to their lives and that structures their 
175
conduct and practices. The representations which comprise culture enable human beings to perceive and understand their position in the natural and social worlds, the events that take place in their lives, their emotional experiences, their relations with other human beings, the type and scope of powers they are entitled to employ in their relations with others, and the type and scope of powers others are entitled to employ in relation to them, and so forth.
 


Since the modern era, and perhaps even more so in the post-modern era, every individual is involved daily in the activities of many different groups, each with its own unique culture.
 Some of these groups are composed of large numbers of people; others of a small number of people. Some groups are fairly stable and unvarying in terms of the identity of those who participate in their activities. In other groups, participants remain for brief periods only. Some cultural groups, such as the family, the ethnic group, the religious group, the national group, the class and the gender group construct the minds of their members in a broad, profound and lasting way. Other groups have only narrow and cursory effects on the minds of their members.
 This article will focus on the legal culture vis-a- vis the overall culture of a country. 

A. The Hegemonic Culture of the Labor Movement

In 1918, 56,700 Jews lived in Palestine. On May 15, 1948, the date of the establishment of the State of Israel, their number was 650,000, almost 11.5 times more than in 1918. Seven and a half years later, at the end of 1955, there were 1,590,600 Jews living in Israel, more than double the number in 1948.
 


Both the Yishuv, the Jewish-Zionist community that was forming in Palestine during the thirty years of the pre-State period, and Israel of the 1950s, underwent intense and far-reaching processes of nation-building. Indeed, Israel is one of the most famous cases of nation-building in the twentieth century. These processes were steered by the Labor movement which in the early 1930s managed to establish a hegemony, in the Gramscian sense,
 over the Yishuv,
 i.e., a domination premised on control over the central institutions of the State, the central institutions of civil society and the central means for the production and propagation of culture.
 Following the establishment of the State of Israel, the hegemony of the Labor movement availed itself of the institutions of the new State,
 and as I shall argue later, this hegemony lasted until the late 1970s, albeit with diminishing control.
 


Throughout this period, the concepts, values, beliefs and daily practices which constituted the culture of the Zionist nation-building enterprise were broadcast by the Labor movement through political rhetoric, the school system,
 higher education,
 the press, broadcasting,
 public lectures, literature, poetry, theatre, movies, posters, children’s toys and games, sports, and even dress.
 These rich meaning-bearing cultural signs were encountered by Jews in the Yishuv and in Israel of the 1950s in all spheres of their lives, many times every day, and thus became deeply embedded in their minds. 


Jews who immigrated to Palestine and to Israel in the 1950s came from various parts of the world, each with its own unique culture. Following their immigration, these Jews were absorbed into many different cultural frameworks (cities, kibbutzim, agricultural cooperatives, various work-places, etc.), each with its own unique culture. Yet the hegemony of the Labor movement produced and propagated a nation-building culture unique in its profound constitutive effect on the minds of all Jews living in the Yishuv and in Israel. The hegemonic nation-building culture not only provided those exposed to it with an overall framework as to the underlying meaning of their lives in the particular time and place in which they lived; it also determined much of the meaning prevailing in their daily lives and thus it also determined much of their daily conduct and practices.
 Thus, while I am aware of the cultural diversity that existed in the Yishuv and in Israel of the 1950s, I shall focus here on the hegemonic nation-building culture that prevailed in the Yishuv and in Israel of the 1950s. 

B. Israeli Culture of the 1950s: The Collectivist Worldview

The central feature of the hegemonic culture of the Yishuv and of Israel in the 1950s was the predominance of a collectivist worldview. The culture of the Yishuv and of the first decade of the State manifested many of the attributes which the sociological and psychological literature contrasts to individualistic culture traits, most importantly the subordination of personal goals to those of the collective.


Its roots in the early Zionism of the first decades of this century, the Israeli collectivist worldview posited a hierarchical relationship between the individual and the community. The community was paramount and the individual secondary. The individual was supposed to serve as an instrument in the hands of the community for the achievement of collective goals. 


Yaron Ezrahi, an Israeli scholar of political theory, argues that Zionism has generated three principal variants of communal master narratives. The first is that of Orthodox religious Zionism. This narrative “draws upon the long Judaic tradition of viewing the individual as a member of a community of faith designated by God to carry out a divine mission.” The second is that of national Zionism. According to this master narrative the Jew is “a member of a persecuted minority, and the fate of the individual is determined by his or her membership in the group rather than by personal resources, talents, or chance.” The third communal master narrative of Zionism is that of socialist Zionism, premised on “a conception of history as a record of class wars”.
 Ezrahi argues that 

By elevating the spiritual and moral significance of the collective narrative, the religious, nationalist, and socialist Zionism have converged in diminishing the individual. In all of these narratives, the individual . . . is variously portrayed as misguided, culturally ignorant, assimilated, faithless, degenerate, materialistic, and egotistical.
 

Sociologists Dan Horowitz and Moshe Lissak write about national Zionism: 

The view of the individual as subordinate to collective ideals runs as the leitmotif through both leftist and right-wing Zionism. Both traditions demanded that the individual give up his private interests and make himself available to the service of the movement representing the collective ideals.


Yonathan Shapiro, another Israeli sociologist, discusses the origins of the national aspects of Zionism. Shapiro argues that in Eastern Europe, where Zionism began, nationalism was identified with the ethnic group, in contrast to Western nationalism, which identifies nationality with citizenship in the state and which stresses the rights of the individual citizen. This explains, according to Shapiro, why the concept of democracy that has developed in the Yishuv and in Israel of the first decades of statehood differed from the Western concept of democracy. Only the formal and procedural components of democracy, as opposed to the liberal components that protect the rights of individuals and minorities, argues Shapiro, evolved in Eastern Europe and these were the ones brought with them by the Jewish immigrants to Palestine.
 As a result, 

the democratic idea was accepted in Israel in its collectivist version. The liberal-individualistic aspect of democratic thought, which emphasizes human rights and minority rights against the will of the majority, was pushed in Israeli political thought to the sidelines. The basic value of the forming society was procedural or formal democracy, and not liberal democracy.


Ze’ev Sternhell, a scholar of European political theory, discusses the socialist aspects of the Zionism that evolved in the Yishuv. Sternhell argues that socialist Zionism was premised on the priority of the collectivity over the individual; the subordination of socialist goals to the national interest; and the mobilization of all social groups for the national effort.


Thus, not only the nationalist elements of Zionism, but its socialist elements as well, were premised on the priority of national, collective goals over the rights and aspirations of the individual. 


The educational system played an important role in inculcating the collective values of Zionism in the population of the Yishuv and the early State. Orit Ichilov, a scholar of the content and history of education in Israel, writes that the general consensus among educators in the Yishuv period was that the goals of Zionist education were:

to inculcate in the younger generation a strong loyalty to the ideas of national rebuilding, and of the redemption of the land. The ideal was to produce ‘pioneers’ dedicated to the rebuilding of the foundations for the State to come, willing to postpone the fulfillment of their personal wishes and to give precedence to the achievement of collective goals.

Ichilov adds that 

[m]uch of the ideological fervor of the pre-State period continued to dominate the first years of statehood. Educating for Zionism and pioneering remained central goals.… Many of the textbooks which had been used during the Yishuv period continued to be used for most school subjects.


In addition to the school system, important supplementary education was provided in the Yishuv period and in 1950s Israel by the socialist youth movements, members of which were widely regarded as the elite of the youth and as the cadres for future leadership in all spheres of the society and the State. Anita Shapira, a historian of Zionism, describes the culture of these youth movements: 

The ethos of the youth movement was essentially a collectivist ethos: the individual had no importance but as part of the group that aspired to act together. The togetherness of the social group was what mattered, and the individual was required to adapt himself or herself to it. The authority of the group over the individual was all-embracing and found its expression in dozens of ways, big and small, conscious and non-conscious. The public opinion of the group in the youth movement was the means through which the authority of the collective over the individual was secured. Public judgment was fairly cruel and there was no corner in the life of the individual that was safe from it. . . . The totality of the commitment of the individual to the group was manifest in his or her acceptance of the rulings of that public opinion, which allowed itself what no political party even dared to imagine. The expectations of the group from the individual shaped his or her conduct, and, eventually, to a great extent, even his or her character. . . . The collective disliked individualists not ready to subordinate their will to its will and it looked with an evil eye on the exception. The self-evident expectation was that the individual would accept willingly the authority of the collective.


Indeed, two key notions in the life of Israel during the 1950s and 1960s were “sacrifice,” i.e., the sacrifice of the individual’s life to the defense of the community,
 and “realization,” i.e., the dedication of the individual’s productive life to the social and economic needs of the community.

Part Two: Israeli Law in the 1950s

A. The Anglification of the Legal Community in Palestine

In the course of the thirty years of British Mandate rule, the legal community of Palestine underwent a massive process of Anglification. In 1921, the British Government in Palestine established a law school, the Jerusalem Law Classes. It was the only law school in Palestine before 1935. The major function of the Jerusalem Law Classes was to serve as “a vocational school designed to train the legal technicians necessary to assist the British in running the legal system of Palestine.” A large portion of the curriculum was devoted to the study of English norms which were not in force in Palestine.
 On the eve of the establishment of the State of Israel, graduates of the Jerusalem Law Classes formed a major part of the community of Jewish lawyers practicing law in Palestine.
 


In 1935, a second law school was established in Palestine: the Tel Aviv School of Law and Economics. Founders of this law school were Zionist legal scholars motivated by a conception of law as an organic creation of the national community. These scholars “sought to teach law in its social and historical context, and argued against the excessive importation of English norms and procedures.” Because of its nationalist goals, however, the School did not receive any support or recognition from the British authorities. In addition, graduates of the School were unable to take the Palestine Bar exams, and had to complete their studies abroad before being admitted to the Palestine Bar. The School also received little support from official Zionist bodies. “Indeed . . . Jewish and later Israeli Government officials, lawyers and professors . . . refused to see its graduates as equal to the graduates of the less academically oriented Jerusalem Law Classes.” 


Thus of the two law schools operating in Palestine in the Mandate period, the one with the unequivocal British orientation, the Jerusalem Law Classes, enjoyed clear superiority. 


Some of the figures that played pivotal roles in the establishment of the Tel Aviv School of Law and Economics were also involved in the campaign to form an informal communal legal system in the Yishuv, as part of the Jewish national and cultural revival. Ronen Shamir, an Israeli sociologist, discusses this initiative and the reasons for its salient failure. He argues that a major reason for this failure was the rise in the Yishuv of a group of professional lawyers accustomed to working in the legal institutions established by the British in Palestine.


Moreover, Article 46 of the Palestine Order-in-Council, an important provision enacted by the British in Palestine in 1922, explicitly mandated that courts fill gaps in certain areas of the local law by importing English common law and equity.
 In other words, local courts were directed to act as if located in England, i.e., as if the tradition within which they operated was the English legal tradition. This provision was subsequently adopted into the law of the State of Israel, where it remained effective until as late as 1980.
 Indeed, until the early 1980s, Israeli courts extensively imported precedents from England, and, to a lesser extent, from other common-law countries such as the United States and Canada.


An additional channel for the absorption of English law into the law of Palestine were local “statutes based on English legislation or on codification of the common law. Many such statutes included an explicit provision requiring reference to English law for purposes of construction or even of supplementation”.


Thus, on the eve of the establishment of the State of Israel, the professional community of Jewish lawyers in Palestine maintained strong professional ties with English law and the English legal community, and functioned in a culture greatly influenced by the English legal culture.
 This situation lasted in the years that followed the establishment of the State and until the early 1980s.

B. The Underlying Liberal Premises of Israeli Case Law 

As noted above, according to the collectivist culture that prevailed in the Yishuv and in Israel of the 1950s, the individual was subordinate to communal goals. The legal culture that was developed in the 1950s by the Supreme Court of Israel was premised on a diametrically opposed prioritization. 


Precedents imported by the Court from England and other common law countries, whether in the area of public or private law, were premised on and embodied values reflecting the political theory of liberalism. Whereas at the core of the collectivist worldview lies the assumption that the State and society are entitled to subordinate the individual to their goals, the political theory of liberalism stipulates the individual’s primacy over the community. At the center of the liberal worldview lies the assumption that each individual has basic inalienable rights which shield the individual from State and social intervention in personal choices. According to liberalism, the individual is the ultimate source of value, an autonomous entity whose life choices are to be accorded utmost respect, regardless of whether or not they contribute to collective goals. According to liberalism, it is the State, and not the individual, that is relegated to the status of instrument – an instrument for enabling individuals with different interests and preferences to live together.


Therefore, in the 1950s, a tension, if not a contradiction, existed between the values cultivated and propagated by the Supreme Court of Israel, on one hand, and the values governing the Israeli State and society, on the other. In sharp contrast to the climate of the collectivist culture of early statehood, the Supreme Court and the lower courts of Israel were dealing with and applying legal materials premised on and extensively embodying the values of a liberal, individualistic political theory. To phrase it differently, the law created by the Supreme Court during the first decade of statehood made the Court a “cultural stranger” in the Israeli State.


This argument about the tension between the values propagated by the Supreme Court in the 1950s and the values governing the Israeli State and society in that decade should not be carried too far, however. “The Jewish state and Zionist deed formed an important part of the worldview of the Court. The Justices of the Supreme Court perceived their judicial activity as detached from politics, but not as detached from Zionist thought and action”.
 Indeed, the opinions of the Court in petitions such as those of Arab infiltrators to prevent their prospective deportation,
 and of land owners to prevent expropriation of their land for the purpose of construc- ting housing for Jewish immigrants manifest the Court’s identification with the Zionist enterprise.
 

C. Legal Formalism as the Professional Ideology of the Court

The description above immediately raises the question: how could such an important dimension of the new country’s government as the judicial branch operate when its core values were at odds with the values informing all other branches of government and those informing the culture of the country as a whole? 


The tension between the culture of the law and the general culture of the country was mitigated by the professional ideology that guided the conduct of the Israeli legal community as a whole and, in particular, the conduct of the courts. This professional ideology was legal formalism.
 


The essence of legal formalism is the perception of law as an autonomous system of rules and concepts designed to operate according to its own internal logic.
 Legal formalism obscures the inter-relationship between law and the society in which it operates, i.e., it obscures the normative content of the law, the social roots of the law and the social consequences of the law. 


Legal formalism is based on a sharp distinction between politics and law, and, in turn, the distinction between the legislature and the judiciary. Parliaments are regarded as the arena of politics, the domain of normative and distributive struggles and compromises. Courts are regarded as the domain of the law, a system of rules and concepts devoid of political significance. According to formalists, some political struggles end with the enactment of laws, which are regarded as the conversion of politics into law. Specifically, formalists believe that following enactment, laws, the legal products of politics, are transferred from the political arena to the legal arena, and are handled therein by legal practitioners in a professional, non-political manner.


Formalists do not perceive lawyers and judges as taking part in the processes constituting the normative character of the societies in which they function, nor in constituting meaning in the lives of the particular individuals in whose affairs they are involved. Rather, formalists view lawyers and judges as professionals whose main activity is the employment of technical, expert knowledge in the service of clients, by taking the requisite measures for the legal implementation of the goals set by the clients, or in resolving legal disputes.


Legal formalism stipulates that law, including opinions of courts, may be reduced to rules and concepts structured extensively, logically, and coherently. According to formalists, the organization of the content of the law in an extensive and coherent system of rules should enable lawyers to readily classify each factual case they encounter into one legal category which contains the “correct” legal solution for it. In cases where a question arises for which there is no ready-made solution, legal formalism holds that the solution should be derived not by addressing relevant normative and social considerations, but by employing the current language and concepts of the law according to recognized rules of legal reasoning. 


Formalists employ a unique method of legal reasoning. As is well known, any consideration of normative implications and social consequences of law is inherently indeterminate. It involves taking into account a rich repertoire of normative and social considerations and giving each its relative weight in the overall decision process. But as no precise method for doing so can ever exist, formalists assume that a strong element of subjective choice is introduced into the practice of law if this mode of reasoning is allowed. Formalists aim to overcome this indeterminacy by striving to restrict the activities of lawyers and judges as much as possible to the linguistic and conceptual level of the law, without reaching the unstable, contested and indeterminate realm of the law’s underlying normative justifications and social consequences. Treating law as a system of rules to be operated according to the criterion of conceptual coherence, formalists manage to create a sense of certainty and uniformity in processes of legal decision-making, while allegedly avoiding the perils of unchecked subjectivity, arbitrariness, and chaos. 


Since the rise of academic legal education in England in the second half of the nineteenth century,
 and through most decades of the twentieth century as well, legal formalism was the professional ideology of English lawyers, judges and law professors.
 With the Anglification of the legal system of Palestine in the course of thirty years of British rule, practicing lawyers, judges and law professors internalized legal formalism as their professional ideology.
 As noted earlier, until the early 1980s, the Israeli legal community maintained close ties with the English legal community and was heavily influenced by English law and jurisprudence. As part of that influence, after the establishment of the State of Israel and until the early 1980s, legal formalism was the professional ideology that guided the conduct of the entire Israeli legal community – lawyers, judges and law professors.


I noted earlier that in the 1950s there existed a tension, if not a contradiction, between the values propagated by the Supreme Court of Israel, on the one hand, and the values governing the Israeli State and society, on the other hand. In contrast to the climate of the collectivist culture of early statehood, the Supreme Court of Israel was applying legal materials premised on and embodying the individualistic values of a political theory of liberalism. We can now see how this tension, if not contradiction, between the culture of the Court and the overall culture of the country could be sustained. 


In the first decades of statehood, the professional ideology of legal formalism and the style of legal reasoning that derived from it were crucial to the ability of the Supreme Court of Israel to fulfil its function in the particular way it did, namely making the political theory of liberalism the framework for the operation of Israel’s governmental branches and an important element in Israel’s political culture. By obscuring the values underpinning the decisions of the Court, legal formalism enabled the Court to promote values and decisions which were problematic from the perspective of the Israeli culture of the time. Formalism enabled the Court to mitigate the tension that existed in the first decades of statehood between the collectivist ethos generally ascendant in the country and the liberal, individualistic values of the Court.


I will provide three examples of the way formalism facilitated the delivery of Supreme Court decisions which would be deemed controversial if measured by the standards of the general culture within which the Court operated. 


The first example is Al-Couri v. The Chief of Staff.
 In September 1949, five months after the establishment of the State, when Israel was still in the midst of the War of Independence, the Chief of the General Staff of the Army issued a writ of administrative detention for a period of six months against an Arab residing in Israel. The writ was issued after the detainee had been suspected of murdering several Jews during the 1940s. The provision in Israeli law authorizing administrative detention provided that the writ of detention should stipulate the place for holding the detainee. The writ in this case, however, failed to mention the place of detention. The detainee petitioned to the Supreme Court, arguing that the writ was invalid for this reason. The Court accepted the petition and ordered the detainee’s release. A major portion of Justice Agranat’s opinion was devoted to a micro-analysis of the language of the section in the law authorizing administrative detention, and to a meticulous comparison of this language to the language of the corresponding section in English law. Justice Agranat also analyzed the meaning of the term “detention”, concluding that “a person cannot be detained in an empty space. The term detention means keeping a person within the confines of a delineated physical area, bounded on all its sides”.


The second example is Bezerano v. The Minister of Police.
 The government eliminated the practice of “petition-writers” playing the role of “go-between” the citizens and the authorities of the ministry of transportation and the police. In their petition to the Supreme Court, the petition-writers argued that the Government’s conduct had deprived them of their livelihood. The Government’s argument was that the petition-writers had no vested right to continue in their former occupation. Justice Cheshin rejected the Government’s argument, writing as follows: 

When a person petitions the Court to command a public authority to do something . . . the petitioner needs to show that there is a law imposing on the authority the duty to do that which is requested. This principle does not apply where a person seeks . . . that the authority would avoid undertaking certain measures that harm that person . . . . In such a case the petitioner needs to show that he has got a vested right to do that which he seeks to do and, in contrast, the public authority needs to prove that the measures undertaken by it to prohibit the petitioner’s action are based on the law. . . .


It is a fundamental rule that any person has got a natural right to be involved in a work or occupation that he chooses for himself, so long as this work or occupation are not prohibited by the law. . . . We do not think . . . that so long as the law does not grant the petitioners an explicit permission to do their work they do not have a right for that. On the contrary, so long as the law does not prohibit them from being involved in that which they had chosen for themselves, and so long as the law has not imposed on them . . . any preliminary qualification for their involvement in their occupation, their right is a right, and the authority cannot prohibit them from realizing their right, unless there is a basis for that in the law.


In Israel’s collectivist era, when the government demanded its citizens’ “realization” by way of contribution to collective enterprises (see supra), it was difficult for Justice Cheshin to underline the importance of the individual’s freedom of occupation. Therefore, this freedom was located by Justice Cheshin in an analytical, binary structure composed of the correlative concepts of “right” and “duty”. Also, the petitioners’ claim was classified by Justice Cheshin into this analytical structure in a way that compellingly necessitated the legal conclusion: when a person demands that the authority treat him or her in a certain positive way, that person needs to point out a specific law that grants him or her a right against the authority for the requested measure; when a person demands that the authority avoid taking a certain measure against him or her, the authority needs to point out a specific law that grants it the power to take that measure.


The third example is Sheib v. The Minister of Defense.
 In the course of the British Mandate over Palestine, Dr. Yisrael Eldad Sheib was one of the leaders of an extreme anti-British underground organization (Lechi). After the establishment of the State of Israel, he wished to be employed as a high-school teacher. David Ben Gurion, Israel’s Prime Minister and Minister of Defense at the time, intervened to abort Sheib’s employment, alleging that Sheib was preaching violence against the Israel Defense Forces (IDF) and the Government. The Court (Justices Cheshin, Olshan and Witkon) ordered that Dr. Sheib be employed in accordance with the employment contract entered by him. The opinions of the Justices provide several arguments to support the Court’s conclusion, all premised on the principle of the rule of law which, according to the Court, mandates that public authorities act only within the legal powers granted them by the law: there was no law forbidding teachers from expressing their political views in their classrooms; the Minister of Defense did not have the legal authority to intervene in the employment of teachers; the officials of the Ministry of Education, in making their decisions, were authorized to take into account only educational considerations, and not security considerations; if the conduct of Dr. Sheib threatened Israel’s security, the way to deal with that was to resort to criminal proceedings against him, as opposed to invoking administrative measures against him; the officials of the Ministry of Education did not have any legal authority to intervene in employment contracts entered into by teachers and schools; all limitations of the liberties of citizens by public authorities should be based on explicit authorization by the legislature.
 


One should bear in mind, however, that the style of reasoning of the Justices of the Supreme Court in the 1950 was not monolithic. The opinions of common-law courts form a rich legal culture.
 In culture, there usually is more than one way of doing things, i.e., there usually exists a repertoire of possible options, each differing in terms of status and acceptability within the culture.
 This holds true with regard to the means of reasoning available to common-law judges.
 The formalistic style was undoubtedly the canonic way of reasoning in the opinions of the Court in the 1950s. But occasionally, in their opinions, Justices included non-formalistic arguments as well to support their decisions and at times an opinion would draw to a large extent on non-formalistic arguments.
 


I would like to mention another early case, Amado v. Director of Olim Camp, in which such a non-formalistic mode of legal reasoning was used.
 In this case, a court in Paris settled the terms of divorce between a Jewish husband and wife. The court ordered that the couple’s two small children stay with their mother. In 1949, about a year and a half after the establishment of the State of Israel, the father kidnapped the two children and immigrated with them to Israel. The mother petitioned the Supreme Court to order the father to return the two children to her custody in Paris. The father argued that if they were returned to their mother, the children would not only lack contact with Judaism, but they would also be exposed to massive Christian education and influence. The Court, writing a fairly formalistic opinion, ordered the return of the children to their mother. Justice Cheshin, however, in a powerful dissenting opinion, diverged from his colleagues both in the style of his reasoning and in the conclusion he reached: 

An Israeli court having to determine the fate of a Jewish child . . . is not allowed to ignore the extraordinary condition of the Jewish nation. . . . This court and its member Justices do not live in a vacuum, detached from reality. . . . It is not always the case that we should restrict ourselves to the four corners of the law and see everything through the perspective of the written letter and section of the law. . . . Israel is not like all other nations and a Yugoslav child whose mother brought him to Scotland [as was the case in one of the precedents relied on by the majority judges] is not like a Jewish child whose Jewish father brought him from the Diaspora to Israel. The Scottish nation almost in its entirety resides in Scotland facing no danger of assimilation and loss. In the last war [World War II] the Scottish nation did not lose a third of its people and Scots living in other countries are not subject to constant persecution and discrimination for their race and tradition. . . . The Israeli nation is unique. . . . Millions of our brethren, including small children . . . were exterminated in our time in many outrageous and satanic ways . . . by one of the ‘enlightened’ peoples of the civilized world. . . . Can an Israeli court forget this Holocaust when it faces a question regarding the expulsion of a son from his nest? Can we close our eyes and not see the renaissance of Israel in its country and the consequences, for the life of every Jew, of the realization of the yearning of generations for the ingathering of the Jews in their land? The ingathering of the Jews is not a hollow word and every one of us . . . is filled with the notion that every Jew who joins us assists not only in the renaissance of the nation and in the building of the country, but also secures his own well-being and future and the well-being and future of his children and household. A child of Israel who roots himself in the land of his homeland saves his soul from assimilation and extermination.
 

The opinion of Justice Cheshin is a good example of an alternative, non-formalistic style of reasoning that could have been adopted by the Court in the 1950s as the Court’s canonical style of reasoning. The reasoning offered by Justice Cheshin does not confine itself to the “black letter” of the rules and concepts of the law. Rather, it extensively draws on broad national considerations and on a historiography of the Jewish people. Yet as I argued earlier, this has not happened. Formalism was the dominant professional ideology in the legal culture of Mandatory Palestine and of Israel in the 1950s and non-formalistic modes of argumentation and reasoning, even though familiar, and at times employed by the Court’s Justices, enjoyed a relatively low status and were marginal in the Court’s opinions.

D. A Comparative Note on Israeli Literature in the 1950s

In order to appreciate the extent to which the ideology of legal formalism enabled the Supreme Court to promote liberal values in 1950s Israel, it would be edifying to compare the conduct of the legal community to that of the literary community. 

1. The self-identity of the literary community  From the beginning of Zionism, a very close affinity existed between Zionist leaders and Hebrew authors and poets. This affinity continued in the 1950s, when authors and poets deliberated among themselves, as well as in dialogues with politicians and State officials, about ways in which the literary community could contribute to the nation-building enterprise of the State.


In the early 1950s, the “professional ideology” of the Israeli literary community was opposed to that of the legal community. Its ideology was one of “mobilized literature,” which appraised literature by calculating its contribution to the effort of nation-building: the worth of a literary work was determined by considering the extent of its positive and encouraging descriptions of the nation-building process. Only at the end of the 1950s did a new kind of literature, focusing on private, universal themes, manage to capture the center of the Israeli literary scene. And only then did literature begin to be viewed as an autonomous system to be evaluated by literary standards and not necessarily by the extent of its social contribution.

2. Central themes in 1950s literature  In the 1940s and 1950s, a group of young Hebrew writers began to publish works which soon dominated the local literary scene. Its members were brought up in Palestine and what characterized their work was a focus on their experiences during the Yishuv period, the War of Independence of 1948 and the early years of Statehood. (Literary critics later referred to this group as the “1948 Generation”, or the “Nation’s Generation”.) 


The literature of the group was “realistic literature . . . reflecting the emotional involvement of the authors in the historical experiences of the transformation from Yishuv to statehood and the natural commitment of most group members to the Zionist ethos of redemption”.


The plots of the works expressed “a basic tension between the individual and the collective. The longing of the individual for self- expression and for the realization of his private wishes was presented on the background of the need to respond . . . to the dictates of the collective framework”.
 “The private identity of the Israeli was subjected to and was derivative of his existence in the collective. . . . The individual was constantly positioned in conflict with his social environment, which almost always possessed moral-national authority over him”.
 The works express “a search for harmonious integration of collectivist values and individualistic values and a belief that this integration is possible”.
 Yet the conflicts between the individual and the collective “were usually resolved in a way that conformed to the demands of the Zionist narrative”.


Obviously, the “professional ideology” of the Israeli literary community in the 1950s was opposed to that of the legal community at the time. The formalist ideology of the legal community, premised on a perception of law as an autonomous system of rules and concepts employed by non-political professional experts, prevented the legal community from adopting an ideology of “mobilized law-making” (such as the one manifest in the opinion of Justice Cheshin in the Amado case discussed above) and enabled it to maintain and cultivate values that were in tension, if not in contradiction, with the predominant values of Israeli society as a whole.

Part Three: Israeli Law in the 1980s

Anyone familiar with Israeli law will admit that major, even radical, changes took place in the jurisprudence of the Supreme Court of Israel during the 1980s. These changes were of two kinds. The first change was the decline in the standing of formalism as the Court’s professional ideology, and the rise of a competing ideology, founded on the perception of law as a social instrument for the clarification and enforcement of values. The second change was the rise of judicial activism. I will discuss these changes and also offer some suggestions as to the connection between them and parallel processes in Israeli culture during the 1980s. 

A. The Decline of Formalism and the Rise of Value-Laden Jurisprudence

The opinions of the Supreme Court of the 1980s reveal a striking decline in the status of the traditional formalist ideology, and the rise of a new conception of law, emphasizing the normative dimension and social consequences of the law. 


The decline of formalism took many forms in the opinions of the Court.
 First, there is a great emphasis in the reasoning offered by the Court on the underlying values of the law. In numerous cases, the Court reached beyond the linguistic and conceptual levels of the law to what it termed “the foundational principles” of Israeli law. The Court employed these foundational principles as raw material for the creation of specific new legal rules. In doing so, the Court became an actor in the realm hitherto reserved only to the legislative branch, namely, the determination of the normative content of the law, as opposed to merely its application.


Second, the Court adopted a new mode of reasoning, that of the “balancing of interests.” In such reasoning, the Court sees itself as wielding conflicting principles, and this necessitates the use of discretion in determining the relative weight of the principles. Once again, the Court presented itself as a participant in an activity typical of legislatures, namely, compromising between competing normative alternatives.


Third, the Court emphasized, time and again, that in interpreting the law, the purpose and rationale of specific legal provisions, rather than their language, should be decisive. With that, again, the Court reached beyond the linguistic level of the law to its underlying premises.


Fourth, in many cases, the Court provided the public with realistic accounts of the process of judging cases. The Court often noted that it faced a choice between competing acceptable solutions. In this, the Court undermined the formalist aspiration to one “correct” solution to every legal problem. The Court also declared that its function was not only to apply the extant body of law, but to further develop law by creating new legal norms. In that, the Court blurred the formalist distinction between creating the law – a task reserved to the legislative branch, and applying the law – the judiciary’s task under formalism. Instead, the Court saw itself as taking part in the making of the law, side by side with the legislature.
 


Fifth, an important function of the law is to determine standard procedures for the attainment of legal goals. For example, the law of civil procedure guides the order and method of pleading a case through court; contract law provides contracting parties with procedures for the making of binding contracts; evidence law determines the procedures for providing the court with the factual information relevant for resolving legal disputes. In the 1980s, the Supreme Court thwarted the power of the “black letter” of legal procedures in all areas of the law. The Court began to identify and apply the normative considerations and policies underlying legal procedures, and consequently made the rules of procedure more flexible.
 


Sixth, in a series of cases, the Court cautioned against giving excessive weight to the categories which comprised the law. Instead, the Court recommended that the normative principles and policies underlying legal categories be used to give legal meaning to cases. The Court thereby undermined the aspiration of legal formalism to structure the law in neatly delineated categories that enable jurists to easily classify each factual case into the one legal category containing the “proper” solution that governs it.

B. The Rise of Judicial Activism

The second major transformation that took place in the opinions of the Supreme Court in the 1980s was the adoption by the Court of a sweeping policy of judicial activism. 


The term “activism” comes from the literature on the conduct of the United States Supreme Court. In American law, the more the Supreme Court interferes with the content of the policies adopted by other governmental branches, such as Congress, state legislatures and the various agencies of the executive branch, the more activist it is regarded.
 Adopting this definition, the jurisprudence of the Israeli Supreme Court of the 1980s was markedly activist. The Court’s activism manifested itself in the following major developments.


First, the Court substantially reversed the restrictive interpretation that formerly had been given to the Doctrine of Standing. This doctrine determines the conditions that have to be met for petitioning the Supreme Court to review the conduct of the other two governmental branches. Traditionally, under the Israeli Doctrine of Standing, for a person to petition the Court, that person had to show that a legally protected interest – right – had been infringed by the conduct of the executive branch. In the 1980s, however, the Supreme Court eased the standing requirements, determining that persons may petition the Court not only in matters directly affecting them, but also with regard to any matter raising a constitutional issue.
 


Second, the Court substantially expanded the scope of justiciability. Justiciability determines the extent to which the judicial branch allows itself to review the conduct of other branches of government. Traditionally, under the Israeli doctrine of justiciability, the conduct of the Knesset, the Israeli parliament, in its entirety, and major prerogatives of the executive branch, such as defense and foreign affairs, were regarded non-justiciable. In the 1980s, however, the Supreme Court expanded its jurisdiction to all aspects of conduct by the Knesset, except its activities in determining the content of the laws, and to all of the powers of the executive branch.
 


Third, in what may be the most striking case of the Court’s activism, the Court substantially expanded the scope of its review over the content of policies and decisions adopted by the executive branch. Traditionally, the Court limited its jurisdiction over administrative decisions only to the examination of whether the decision-making administrative body acted within the parameters of its defined legal powers. In the 1980s, however, the Court developed a doctrine of “reasonableness”, by which the Court vested itself with the power to review the content of administrative decisions, i.e., to examine whether the administrative body appropriately weighed the various considerations relevant to its decisions.
 


It is worth noting, however, that the Court’s activism never applied to the conduct of the government in the occupied territories. In petitions submitted to the Court by the Arab inhabitants of these territories, the Court, almost without exception, provided the Government its unequivocal approval, even when the Government’s position was both legally dubious and seemed to clash with values otherwise precious to the Court.
 

Part Four: Israeli Law in the 1980s in the Cultural, Social and Political Contexts

How can we account for the decline of formalism and for the sweeping activism in the jurisprudence of the Supreme Court in the 1980s? I will offer three different explanations for these developments. What is common to all three is that they draw on the major changes that took place in Israel’s culture, society and politics up to the 1980s. 

A. Trends in Israeli Culture in the 1980s

1. The decline in the status of the collectivist worldview and the rise of an individualistic worldview  One major change that occurred in Israel in the 1980s was the decline in the status of the traditional, collectivist worldview in Israeli culture and the rise of a competing, individualistic worldview. 


The hegemonic Labor movement endeavored to effect a radical transformation of Jewish life. It set itself the ambitious goals of constituting a new Jewish society and a new Jewish culture within the framework of an independent state in Palestine. As noted earlier, in its efforts to attain these goals, the Labor movement initiated aggressive nation-building processes premised on a marked collectivist worldview. 


The ideal of political independence was realized in 1948. The ideal of effecting a new society reached its outer limits in the second half of the 1950s, when the massive waves of immigration to Israel and the process of absorbing the new immigrants came to a halt. By the end of the 1950s, the nation-building processes in Israel had lost much of their momentum. These developments cleared the way for the decline in the status of the collectivist worldview which was an integral part of the nation-building process in Israeli culture.
 This decline continued in the 1960s, and was highly accelerated in the 1970s and 1980s when Israel was increasingly exposed to Western, and particularly American, cultural influences. (An important channel of influence was television, which began regular broadcasting in 1969).
 


Israel’s widespread exposure to Western culture in the 1970s and 1980s had far-reaching effects. The most significant of these was the rise of a competing worldview in Israeli culture, alongside the traditional one. The new worldview was premised on the values of individualism and self-realization.
 This new worldview prioritized the individual over the community. In contrast to the traditional notions of “sacrifice” and “realization”, a well-known phrase conveying the essence of the waxing worldview was the “small head”, a kind of self-interest which avoids responsibility for larger concerns of the community.
 

2. Israeli law and the rise of an individualistic worldview  In what ways is the new jurisprudence that emerged in the opinions of the Supreme Court in the 1980s related to the cultural developments that were taking place in Israel in the same period? 


With the rise of the individualistic worldview in Israeli culture in the 1970s and 1980s, the Court, for the first time, found support for its liberal project among major sectors of Israeli society, as well as among many Israeli elite groups, such as the press, the business community, and the academic community. These sectors and groups were ready to help the Court reinforce Israel’s commitment to Western, liberal values. Thus, as the gap between the Court’s values and those governing leading sectors in Israel narrowed, the Court felt secure enough to expose and openly discuss the underlying values of its jurisprudence, i.e., the Court felt secure in its move from the linguistic and conceptual level of the law to the level of the law’s underlying normative foundations. The decline of the formalistic approach and the accentuation of the normative dimension of the law in the jurisprudence of the Court in the 1980s are, therefore, related to the consolidation of support for the Court’s liberal values in Israeli society and among its elite. 

B. The Disintegration of the Hegemony of the Labor Movement and Its Consequences

1. The disintegration of the hegemony of the Labor movement  The decline in the status of the collectivist worldview and the rise of a competing individualist worldview in Israeli culture describe only a part of the shift that took place in Israeli culture in the 1970s and 1980s. A second major development was the reopening of the struggle over the authority to shape Israeli culture following the disintegration of the traditional political and cultural hegemony with the Labor movement at the center.


As noted above, the hegemony of the Labor movement was premised on control over the major institutions of the State and civil society, as well as control over the central means of the production and propagation of culture. However, with the termination of the nation-building processes, the decline of the collectivist worldview associated with these processes, the exposure of Israel to American culture and the rise of the individualistic worldview in Israel, the Labor movement lost much of its capacity to determine the contents of Israeli culture.


A fatal blow was inflicted upon the hegemony of the Labor movement in the elections of 1977, when the Labor party was badly defeated by the right-wing Likud party.
 In three consecutive elections, all efforts of the Labor party to regain its former status as the leading party in Israeli politics proved futile.
 It was only in 1992, fifteen years after its defeat to the Likud in the 1977 elections, that the Labor party, under the leadership of Yitzhak Rabin, managed to gain its former status as the central party in the coalition and Government, and its rival, the Likud party, remained outside the Government.


By the end of the 1970s, therefore, it became clear that the traditional hegemony of the Labor movement had faded substantially and that a major reshuffling had begun within Israeli politics and culture.
 This became more and more conspicuous throughout the 1980s as it became apparent that the failure of the Labor party to regain decisive power in Israeli politics was not a one-time political accident but the manifestation of a profound and lasting historical development in Israeli society, culture and politics. 


In the struggle over the re-shaping of Israeli culture that began by the end of the 1970s and that greatly increased throughout the 1980s, two groups posed comprehensive visions as to the future character of the State. 


The first group, closely allied with the Labor movement, composed of members of the professional and business sectors, of the press and of academia, favored further entrenching and expanding the individualistic worldview in Israel and making Israel a secular, liberal democracy. 


The second group was a religious group. A majority of the religious sector in Israel (i.e., the religious-nationalists) had traditionally played a partnership role in the hegemony led by the Labor movement. In the 1970s, however, this group began to steadily accentuate both its religiosity and its nationalism, and for the first time in the history of the State, it offered a comprehensive vision of its own for the State premised on turning Israel into a religious State run according to Jewish Halachic laws. 


Another portion of the religious sector, the ultra-orthodox, had never participated in the hegemony of the Labor movement. As a result, until the 1970s, it had played only a marginal role in Israeli politics and culture. After the late 1970s, however, the ultra-orthodox as a group became very active politically, aggressively propagating their version of Israeli state- hood. 


Common to both religious groups is the fact that their worldviews and visions for the future of Israel are blatantly hostile to the values of Western liberalism, and oppose the ideal of liberal democracy.


One factor remained constant in Israeli politics in the fifteen years between 1977 and 1992: the various religious parties were partners in all the coalition governments. Moreover, the religious parties substantially increased their political power and their visibility in Israeli politics. The reason was that during that period “religious parties tip[ped] the scale in one direction or another. Since 1977 (apart from the ‘national unity’ governments), coalitions normally could not be formed without the partici- pation of at least one religious party. The parity between the two large camps often gave these religious parties the ability to decide who would form the coalition”.
 (Nonetheless, throughout that period, the religious parties unequivocally declared and demonstrated their unmitigated preference for the more nationalist Likud over the Labor party.)

2. The anxiety of the secular, liberal-democratic group: The dialectics of social power and political weakness  As a result of the developments that took place in Israeli politics in the period between 1977 and 1992, members of the secular, liberal-democratic social group in Israeli society (usually affiliated with the Labor movement) were removed, to a great extent, from their former positions of power in the administrations of the State institutions.
 They were replaced by members of other social groups. First were members of groups affiliated with the Likud. These were people of more accentuated nationalist inclinations as well as residents of developmental towns and poor neighborhoods, who had immigrated to Israel from Arab states in the Middle East and North Africa in the 1950s and thus could not take part in the struggle for the establishment of the State led by the Labor movement. Second were members of the two major religious groups in Israeli society, i.e., the nationalist-religious groups and the ultra-orthodox groups. 

As a result, throughout the 1980s, the group that aimed at making Israel a more secular, liberal and democratic state suffered from what may be called a “political deficit”. In spite of their control over many, if not most, of the important positions in civil society, such as the press, academia, the arts, the professions and the business sector, members of this group failed, time and again, to gain control over the political institutions of the State and its administration.


Witnessing the institutions and the administration of the State being staffed more and more by members of the rival social groups affiliated with the Likud and the religious parties, it became common for members of the secular, liberal-democratic group to refer to themselves as “living in exile in our own country” or to talk about “our country being taken away from us”. Throughout the 1980s, members of this group lived not only in great frustration; they lived in real anxiety. 

In May 1977, shortly after the decisive victory of Likud over Labor in the elections to the Knesset, Amos Oz, one of the two most distinguished authors in our generation, wrote in the preface of an Israeli literary quarterly: 

Bad times will come upon us now. Petite bourgeoisie . . . ‘catch as catch can’ . . . tum-tum drums of gloomy, ritualistic tribalism, blood and ground and impulses and duping slogans. . . . The whole world is against us, Israel – trust in God, various wars of purity and contamination, zealotness of dark fears, suppression of rationality in the name of exciting promises . . . self-pity, piety, Diaspora misery clothed in unbendingness.
 
Oz’s preface was placed by the editors between two collections of Bertolt Brecht’s poetry. 


In 1979, Yitzhak Ben-Ner, a well-known Israeli writer, published a collection of stories entitled “After the Rain”. In a futuristic story which gave the collection its title, Ben-Ner portrayed Israel as a crumbling country, on the verge of civil war, “a country stricken by famine, disease, destruction and humiliation.” “Different peoples . . . Everything disintegrates in great hatred.” “All laws are violated and are turned against their law- givers. All orders are disrupted.” In Ben-Ner’s story, gangs of teenagers identifying with the settlers of the occupied territories violently clash at night in the dark streets of Tel Aviv with gangs of teenagers associated with the peace movement. “They are fighting against each other in old purposeless wars. They throw outdated slogans at each other. And all is done with such bursting rage.” On a street corner, a man preaches to a group of boys. “The country is now filled with them: market-messiahs, street prophets, hallucinators, fortune tellers, foreseers, soothsayers, wizards, magicians, and alchemists . . . and everybody is ready to believe in everything now.” “People are looking for a god, a messiah and a belief to seize upon”.


In 1984, Amos Kenan, a leading Israeli columnist and author, published “The Road to Ein Harod”.
 The story describes an Israel in the midst of a military coup initiated by nationalist generals tired of futile political strife. In the course of the coup, “leftists” (i.e., moderates in the context of Israel’s relations with its Arab neighbors; usually associated with the Labor move- ment) are persecuted and, when found, executed without trial. Also, the entire Arab population of Israel is expelled to neighboring Arab countries and the conspirators push Israel and the whole Middle East to the verge of nuclear destruction. Kibbutz Ein Harod is the last remaining bastion still controlled by the leftists.


In the same year, 1984, Binyamin Tammuz, another leading Israeli author and for many years the influential editor of the literary supplement of the prestigious daily newspaper, Ha’aretz, published “Jeremiah’s Inn”. This futuristic novel takes place in Palestine in the last decades of the twenty-first century. Zionist Israel has long since turned into an ultra- orthodox state whose population, comprising many religious sects, resides in three separate strongholds: one in Jerusalem, one in central Palestine and one in the north. Most secular Israelis have fled the country and those still remaining comprise a small fraction of the population constantly persecuted by the secret services of the strongholds. Indeed, in order to save their lives, these secular Israelis disguise themselves as strictly abiding by Halachic law and occasionally they manage to perpetrate terrorist attacks. As background to his story, the author provides a history of Israel in the century beginning in the 1980s: the ultra-orthodox parties, having gained the power to tip the balance in Israel’s politics, formed an alliance with the nationalist groups and, in a gradual and incremental process, converted the character of the State from Zionist to ultra-orthodox. 


In the same year, 1984, Shas, an ultra-orthodox Sephardic party, took part in the elections to the Knesset for the first time. The press paid almost no attention to the party’s campaign and no TV crew was stationed at Shas’s headquarters on election night. Shas won four seats in the 120-member Knesset.
 The surprise in the press and among Israel’s intelligentsia was total. Very few knew anything about the party or its electorate. The spokesmen for Shas then openly declared the party’s strict loyalty to Jewish Halachic law. A representative of Shas was appointed Minister of Interior in Israel’s new coalition government. The press was full of reports about the Minister’s alleged plans, such as to impose separate bathing beaches for men and women. The secular press and leading secular politicians openly portrayed Shas as a party representing “dark medieval extremism” and “religious fundamentalism”. A few months later, many dozens of Israeli soldiers were killed in a terrorist attack in Lebanon. Shas’ representative in the Knesset’s prestigious Foreign Affairs and Security Committee said that the cause of the heavy casualties suffered by Israel in Lebanon was the sexual permissiveness of female soldiers in the army. The uproar in Israel’s public opinion was widespread. A few months later, twenty-one school children were killed in an accident involving their bus and a train. Shas’ political leader, Israel’s Minister of the Interior, declared that the cause of the casualties was the prevalence of violations of Halachic imperatives regarding observation of the Sabbath in the municipality where the children lived. The use of the death of young school children for political purposes was too much for Israel’s public opinion.


In the same year, 1984, Gideon Ofrat, a leading Israeli art curator, organized an exhibition in Jerusalem entitled “Catastrophe”. Ofrat concluded his introduction to the exhibition’s catalogue with the following words: “1984 in Israel. War, inflation, dark right-wing extremism and a severe social schism. ‘Black Exhibition’ was exhibited in 1983 and now ‘Catastrophe’. What will be tomorrow?”.
 


A year later, in 1985, Dan Miron, a leading literary and cultural critic, published an article entitled “If There is No Jerusalem”. Miron argued that the decline of traditional Zionist culture was reflected in the rise to dominance in Israeli culture of Jerusalem, and what is culturally associated with it. For Miron, Jerusalem stood for fierce conflicts: conflicts between Jews and Arabs, between religious and secular groups, between Sephardic and Ashkenazi Jews, between right-wing nationalist groups and pro-peace, pro-West left-wing groups. Jerusalem was the “new” Israel, argued Miron, where ignorance, rudeness, brutality, closeness, a total lack of tolerance, abhorrence of democracy and the rule of law reign over enlightenment, education and culture. Jerusalem, wrote Miron, was where the civil war between the “old” Israel and the “new” Israel would erupt.

3. Israeli law and the disintegration of the hegemony  The new, value- laden jurisprudence and activism adopted by the Supreme Court in the 1980s needs to be understood against the background of developments that took place in Israel’s culture, society and politics following the disinte- gration of the hegemony of the Labor movement. 


With the emergence of major sectors in Israeli politics and society, namely the religious sector, openly challenging the liberal premises of Israeli law, the Court faced a choice between two options. The Court could adhere to its earlier formalism and, thereby, keep itself apart from the cultural and political polarization of Israeli society in the 1980s. Or the Court could openly and forcefully proclaim its values, confronting those who sought to scuttle this and catalyze its supporters. The Court opted for the latter, adopting a value-laden jurisprudence, stressing the normative dimension of its holdings, and counting on the support of sympathetic sectors in Israeli society.

In addition, adopting a policy of activism, the Court situated itself as a potential base of opposition to the Government which between 1977 and 1992 always included representatives of the nationalist Likud party and the religious parties. The Court’s activism was tantamount to an endeavor on its part to supervise and restrain the policies and decisions adopted by the Government and their administration. Specifically, the restriction of the requirement of standing opened the gates of the Court to petitioners interested in obstructing the operations of the Government and its administration; the expansion of the scope of justiciability expanded the Court’s supervision of all activities of the Government and its adminis- tration; and the development of the doctrine of reasonableness equipped the Court with a legal instrument enabling it to review the substance of the decisions adopted by the Government and the administration. 

The anxiety of the secular, liberal-democratic group in Israel in the course of the 1980s provides an additional explanation for the activism adopted by the Supreme Court during this decade. The activism of the Court appears to be an “alliance” between the Court and the secular, liberal- democratic group against the newly emerging groups in Israeli society and politics. This activism opened an avenue for the secular, liberal-democratic groups to intervene in the activities of the new Government and its administration, largely staffed by representatives of Likud and the religious parties, with the aim of frustrating them.


Thus, in the course of the 1980s, the Supreme Court of Israel took sides not only in the cultural and political struggles that were taking place in Israel, but also in the social struggle between the “old” and the “emerging” social groups taking place in that decade. 

Conclusion

Major, even radical, changes took place in the jurisprudence of the Supreme Court of Israel during the 1980s. The first was the decline in the standing of formalism as the Court’s professional ideology, and the rise of a competing ideology founded on the perception of law as a social instru- ment for the clarification and enforcement of values. The second change was the rise of judicial activism in Court opinions.


The accentuation of the normative dimension of the law in the jurisprudence of the Court in the 1980s is related to the consolidation of support for the Court’s liberal values among Israel’s elites. Also, the Court openly proclaimed its values as a reaction to the emergence of major sectors in Israeli politics and society which openly challenged the liberal premises of Israeli law, following the disintegration of the hegemony of the Labor movement.

Adopting a policy of activism, the Court situated itself as a potential base of opposition to the Government which between 1977 and 1992 always included representatives of the nationalist Likud party and the religious parties. The Court’s activism was tantamount to an endeavor on its part to supervise and restrain the policies and decisions adopted by the Government and by the administration subject thereto. Also, the activism of the Court seems to be an alliance between the Court and secular, liberal democrats in Israeli society against newly emerging groups in Israeli society and politics. The Court’s activism opened an avenue for these secular, liberal, democratic groups to intervene in the activities of the new Government and its administration, which were largely staffed by represen- tatives of the Likud and the religious parties.

An interesting “what if” question is what would have been the course of Israeli politics and culture had the Court, in the 1980s, continued to retain its traditional approaches of formalism and judicial restraint. One possible answer is that the political system of Israel would have managed to achieve new agreed-upon equilibria between the religious and the secular Western-oriented group. But given the severe polarization that existed in Israeli society and politics in the 1980s, one can doubt this scenario. There is reason to argue, therefore, that the Court’s jurisprudence and its activism in the 1980s played an important role in crystallizing the secular Western-oriented group in Israeli society. However, after the assassination of Prime Minister Rabin in 1995, there have been a number of encouraging signs that the political and intellectual leaders of these two groups understand the need to agree upon compromises between the two groups. If processes leading to such compromises continue, the role of the Court in Israeli politics and culture will diminish and acceptance of the Court’s activism will decrease. 


In recent years, there have also been signs that the awareness by Israel’s elites of social problems in Israeli society has increased. Thus far, the Court has not played any significant role in the sphere of social rights; in fact, one might say that the Court has played a role in marginalizing social rights, as compared to political and civil rights. Thus, if the aware- ness among Israel’s elites of the importance of social rights increases, and if the Court continues its traditional role with regard to these rights, then, again, the importance of the Court in Israel’s politics and culture will diminish.
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