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Mass Immigration, Housing Supply and Supreme Court Jurisprudence of Land Expropriation in Early Statehood
Yifat Holzman-Gazit

Introduction

One of the distinctive features of population dynamics in Israel is the major demographic change that Israeli society experienced in its five decades of independence. From a country with 872,000 inhabitants at the end of 1948, the population of Israel increased to 6 million by the end of 1998. The most conspicuous population growth occurred in the Jewish population compo- nent. The Jewish population in Israel increased almost sevenfold during these years, from 700,000 in 1948 to 4.7 million in 1998. This dramatic growth in population size is attributed mainly to the influx of Jewish immigration. As of 1998, immigration accounts for about 42 percent of the total growth of the Jewish population in Israel.
 


As in any other country, population growth leads to increasing demands for the supply of land. In Israel, the demand for houses and public services for the growing population was originally supposed to be treated by the tenure system of nationally-owned land. Israel runs a system of land tenure which is quite unusual for a democratic country with a highly developed economy.
 Of Israel’s territorial area of approximately 21,500 square kilometers, only 7 percent is privately owned. The rest is held under national ownership and cannot be sold to individuals under law (The Basic Law: Israel Lands of 1960). Zionist ideology and its socialist leanings played a central role in the formation of Israel’s tenure system. However, beyond the social ideals were practical concerns.  From a practical point of view, the regime of national land ownership aimed to facilitate immigrant
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absorption and to expedite the growth rate of the Jewish population.
 The idea was to use nationally owned land for urban and regional development and hence to bypass the difficulties associated with building new towns and neighborhoods on land owned by a large number of individuals. 


There is no doubt that the tenure system of national ownership simplified the planning and settlement process. This was especially noticeable in regard to the village settlements and medium-sized towns that were established in the rural regions of the country during the 1950s and 1960s. Yet, as a result of internal patterns of migration, more than half of Israel’s population chose to reside along the narrow strip of the Coastal Plain, particularly around the coastal cities of Tel Aviv and Haifa.
 Since much of the land in this area is privately owned, the process of population growth inevitably involved the use of private land for public purposes.


In Israel, the common means of taking private land for public use is the State’s power of expropriation. Expropriation powers are regulated in Israel under the Land (Acquisition for Public Purposes) Ordinance of 1943 (hereafter: the Acquisition Ordinance) and the Planning and Building Law of 1965. The Acquisition Ordinance which stands as the general enabling law was introduced in Palestine during the period of British colonialism (1918-1948) and conferred upon the Minister of Finance (under the British Mandate, the High Commissioner of Palestine) extensive powers to expropriate land. Section 3 of the Acquisition Ordinance vests the Minister of Finance with the power to order the acquisition of any land if he is satisfied that the land is “necessary or expedient” for public purpose. “Public purpose” is defined in Section 2 of the Ordinance as “any purpose that the Minister of Finance confirmed to be a public purpose”. 


The Acquisition Ordinance also expressively limits the compensation requirement. Section 20 of the Ordinance allows that up to 25 percent of a plot may be taken with no compensation provided that the land is designated for construction or widening of roads, playgrounds or recreation areas. The uncompleted compensation requirement is a dominant feature of Israel’s land expropriation law and under the Planing and Building Law, it has been expanded to apply to up to 40 percent of a plot.
 Nevertheless, in this paper, I have chosen to focus on the Court’s policy in reviewing issues related to the public purpose definition and the choice of the specific land to be expropriated. The fact that the rule of no compensation has been routinely utilized by acquiring authorities to its maximum amount of 25 percent of a plot should be borne in mind when assessing the policy of judicial non-intervention against the harshness of the Israeli practice of expropriation.


The Israeli case law of land expropriation reveals a dominant mode of judicial deference at the forefront of the Supreme Court jurisprudence.
 Throughout most of the country’s history, the Supreme Court of Israel deferred to administrative declarations of public purpose and refused to inquire into the considerations regarding the choice of the specific land. Judicial interpretation of the Acquisition Ordinance has suggested that the scope of review of expropriation decisions is very narrow. In 1952, the Court declared that: 

It belongs to the Minister of Finance to determine what is a ‘public purpose’ and which land is suitable for implementing the public purpose. The Court does not have the jurisdiction to interfere with the public use definition or with the choice of the land to be expropriated, unless these decisions involve misuse of powers.

As a result of the policy of judicial non-intervention, landowners’ rights remained with no substantive protection against the extreme power of the State to appropriate private land.
 


From a jurisprudential perspective, the hands-off posture that the Court adopted in expropriation cases is puzzling. The Supreme Court of Israel has the reputation of being a powerful, influential and activist court. Although Israel does not have a formal constitution that protects civil rights, the Supreme Court has succeeded, over the last three decades, in developing what is commonly known as a “Judicial Bill of Rights”. This refers to judicial protection that is granted in Israeli law to basic civil liberties such as freedom of speech and association, freedom of religion, freedom of movement. While these are not wholly safeguarded against repugnant legislation, the Supreme Court took an active stance in protecting these fundamental rights against government violations.
 Such activist rulings that rendered protection to basic individual rights were sometimes based on interpretation of quasi-constitutional provisions included in Basic Laws enacted by the Knesset (the Israeli Parliament).
 In many other cases, however, the rulings were founded on a creative interpretation of general constitutional principles that the Court derived from the concept of Israel as a liberal democracy. In the context of land expropriation, this concept suggests that Israeli law recognizes the need to set limitations on the power of the State to coerce appropriation of private property.
 Yet, as described above, the Supreme Court traditionally failed to apply strict scrutiny of expropriation powers and thus did not give effective judicial protection to landowners of private land. Even the one celebrated judgment that the Court delivered in 1993 and in which it substantially restricted the exercise of expropriation powers was overturned in a Further Hearing.


This paper focuses on the early case law of land expropriation that was adjudicated during the 1950s. Adopting a socio-historical perspective, I wish to illuminate the social forces that may have shaped the initial posture of judicial deference that later became a prominent feature of the Supreme Court land expropriation jurisprudence. In the case law of the period – which was characterized on the whole by formalistic reasoning – “linguistic” justifications were produced for the restrained judicial policy. The Court suggested that the wording of the Acquisition Ordinance mandates the conclusion that the Minister’s definition of a permissible public purpose and the choice of a specific plot are within his absolute freedom of decision and thus immune from judicial review.
 However, as one scholar pointed out, this formalistic reasoning is not very convincing. The Court of the late 1950s was willing to intervene in administrative decisions even when the wording of the statue in question granted the administrative authority “absolute discretion”.
 Hence, the language of the Acquisition Ordinance can not account for the Court’s refusal to substan- tively review expropriation decisions.


A different type of rationalization focuses on the Court’s institutional perception of its own role in Israel’s system of government.
 In the early years, so the justification goes, the Supreme Court of Israel took an overwhelmingly conservative approach in its relations with the executive. It did not assume for itself the task of determining the content of Israeli constitutionalism and refused to closely scrutinize administrative judg- ments about the legitimate functions or purposes of the newly-established State. Yet, even in the case law of the 1950s one can find a double standard in the judicial protection of basic rights, such as freedom of movement, and that of private property rights. The double standard became more apparent in the case law of the 1970s when the Court succeeded in establishing social legitimacy and began to intervene more frequently in administrative decisions that infringed on civil rights. 


As I see it, the Supreme Court’s perception of its own constitutional role in Israel’s system of government played an important part in shaping the pattern of judicial deference in the rulings of the 1950s. But general institutional considerations cannot provide a comprehensive explanation for the failure of the Court to intervene on behalf of private landowners. The jurisprudence of land expropriation has also been shaped by social forces that acted in the realm of private property rights. These included the long-standing Arab-Jewish struggle for control over the land; the Zionist ideology regarding the institution of private ownership of land, and the centrality given by Israeli society to the demographic process of Jewish population growth. In this paper I shall focus on the immigration- stimulating policies of Israel that were implemented during the period of mass immigration (1948-1951) and included the State’s commitment to supply housing to all immigrants. I believe that the prevalent and well- supported conception of that time which tied the future of Israel to the size of its Jewish population and the sense of emergency that characterized the housing crisis of the 1950s were important factors in shaping the judicial posture of non-intervention. Combined with the Zionist ideology of public land ownership, these factors converged to yield a hostile setting for the protection of private land ownership. 


I begin with a reflection on the posture of judicial deference that characterized the early case law of land expropriation and the standard that distinguished the attitudes of the Court toward protection of property and that of non-property rights. I than discuss the unique period of less than four years of mass immigration (1948-1951) when the Jewish population of the country doubled from 700,00 to 1,400,000. I examine the housing crisis that resulted from this mass immigration and the paramount importance that was attributed to the issue of immigrant absorption in the public discourse of the 1950s. After analyzing the extreme measure of apartment confiscation that was exercised in the early years in order to provide temporary shelter for the newcomers, I focus on the practice of land expropriation for the purpose of regional development and permanent housing. I suggest that the close connection made in the 1950s between security interests and the process of rapid Jewish population growth, and the lack of ideological support for the institution of private land-ownership played a central role in shaping the policy of judicial non-intervention. Finally, I comment on the land expropriation jurisprudence of the 1970s and on the demands to provide housing to immigrants and to low-income groups that dominated the social discourse of that period.

Featuring the Jurisprudence of Land Expropriation: The Case Law of the 1950s 
The early jurisprudence of land expropriation has been characterized by a judicial posture of overall deference. In hearing petitions against land expropriation, the Court of the 1950s routinely upheld the Minister of Finance’s definitions of permissible public purpose. It refused to interfere with the decision to expropriate a specific plot, neither did it choose to inquire into the substantive question of the choice of expropriation powers as an appropriate means to achieve the public purpose. As a direct result of the judicial policy, the early rulings failed to render effective protection to private property rights. This failure was notable especially in regard to the Court's basic role of assuring that proper procedures are adhered to. The early Court, as one scholar pointed out, not only excluded substantive issues from the scope of judicial review, but it also failed to grant landowners some limited procedural or formal defenses that may temper the harshness of the expropriation measure.
 In Dwiak v. The Minister of Finance, for example, the Court dismissed a petition to impose a duty on the Minister of Finance to specify the public purpose designation of the expropriated land.
 Landowners, thus, were deprived from the right to know whether the proposed expropriation fulfilled indeed the condition of “publicness”. The early Court also discharged the Minister of Finance from the duty to give fair hearing to an adversely affected landowner before exercising the power of expropriation (Yunes v. The Minister of Finance).
 The failure to constitute procedural defenses was evident also in the judicial refusal to set a precedent condition for the exercise of exprop- riation powers and to require planning authorities to prepare a building plan designated to implement the public purpose (Salomon v. The Attorney General).
 Finally, the Court of the 1950s was unwilling to treat protracted delays in implementation of the public purpose as a basis for judicial intervention (Kalmas v. Local Committee for Building and Planning).


A prominent case which may serve as an example of the early discourse of land expropriation adjudication and of the discrepancy between the judicial protection of property rights and that of non-property rights is Dor v. The Minister of Finance.
 In that case, the petitioners’ land was originally confiscated under the mistaken assumption that the petitioners, Arab Pales- tinians, were deemed to be absentees according to the definition of the Absentees’ Property Law of 1950. That law allowed the State of Israel to take possession of the property of persons who were considered absentee and to hold it in custodianship. When the authorities became apprised of the mistake, they decided to expropriate once again the petitioners’ land according to a different statutory source, namely the Acquisition Ordi- nance. In the notice which was sent to petitioners, no details were given of the purpose of the expropriation. However, an investigation conducted by the petitioners disclosed that their land was designated for building a housing project for new immigrants. 


In their petition to the High Court of Justice, the petitioners raised two legal arguments. The first referred to the decision of the Minister of Finance to recognize the purpose of housing immigrants as a public purpose in terms of legitimizing the exercise of expropriation powers. The purpose of building housings for immigrants – the petitioners claimed – could not be regarded as a “public purpose”, as it was not a purpose which benefited the public as a whole, but rather directed at expropriating the land of one person in order to give it to another. In addressing this argument, the Court dismissed the invitation to review the Minister’s definition of a permissible public purpose. The wording of Section 2 of the Acquisition Ordinance, the Court contended, does not leave any room for doubt that the question of recognition of a public purpose was conferred, absolutely, to the discretion of the Minister of Finance. The Court would thus refrain from examining whether there were indeed grounds for the conclusion that a housing project for immigrants was one of the public purposes which the Acquisition Ordinance was enacted to implement.
 While judicial deference to public use definitions could be explained by the general philosophy of legal formalism that characterized the jurisprudence of the 1950s, this expla- nation cannot account for the Court’s response to the second argument of the petitioners in Dor v. The Minister of Finance.

In their second argument, the petitioners attacked the legality of the expropriation at issue more specifically and raised the suspicion that it was executed in lack of good faith. The primary purpose of the second exprop- riation, the petitioners argued, was to retroactively validate the illegal building of the housing project, which had been carried out on the mistaken assumption that the land belonged to absentee landowners. The circumstances of the expropriation did indeed give rise to a real suspicion of improper use of legal powers. However, the Court decided to reject the submission and to refer to the matter in a forgiving manner. In responding to the petitioners’ argument, the Court explained that even if 

the authorities erred from the beginning, and that everything they did at the time, they did unlawfully, there was nothing wrong in correcting the illegal action retroactively. Instead of continuing to break the law or instead of stopping the important work, the authorities rethought the matter and, desiring to validate their action from then on, directed their actions in accordance with the law.

As I shall show below, the unwillingness of the judiciary to intervene in the expropriation order that was tainted by unlawfulness and bad-faith stood in contrast to the general policy of the early Court to provide proce- dural protection to basic civil rights. 


The early protective decisions of Israel’s Supreme Court were not active in nature.
 The Court of the 1950s tended to affirm the policies and decisions of the executive, particularly in matters related to security. According to the conservative view of the early years, the role of the Court was limited to the assurance of the formal legality of government actions and it was not within its jurisdiction to carefully examine the substance, i.e., the reasonableness of the positions and solutions taken by State authorities.
 In accordance with this institutional perception, the Court of the 1950s frequently refused to review violations of civil rights by security agencies when its intervention would have required an evaluation of the fairness and justice of the infringing action. However, when the injury to individual rights was caused without all the necessary legal conditions having been met, or when it involved misuse of powers, the Court did not hesitate to intervene.


For example, the Court quashed a detention order which was issued by the Minister of Defense not in accordance with all the requirements set by the law. In Al-Karbutli v. The Minister of Defense, the suspect, a Palestinian Arab, was detained under the Defense (Emergency) Regula- tions of 1945 for more than a month without knowing the reason for his arrest.
 In handling the arrest, the authority-in-charge failed to follow the requirements of the Defense Regulations to give a suspect the opportunity to appear before an advisory committee and instead issued the detention order before such a committee was established. From a practical point of view, the failure did not have immediate implications for the suspect. The advisory committee was not empowered to act as an appeal court and all it could do was to give its recommendation to the authority-in-charge. Yet, despite the seemingly technical nature of the fault, the Court refused to view it as a mere mistake. In ordering the release of the suspect, the Court explained that 

since the rule of law is one of the greatest foundations of the whole State, there would be grave damage to the [public interest] if authorities could use the powers conferred by the legislature, even temporarily, in utter discharge of [statutory restrictions].

The same ardent concern for formal legal rules drove the Court a year later to release an administrative detainee, on the grounds that the detention order did not state the place of detention, as required by the law (Al-Couri v. The Chief of Staff).
 The Court of the 1950s also refused to carry out a deportation order that was signed by the Military Commanding Officer of the Area instead of the Minister of Defense and it set aside an area closing order that had not been published as required by the law (Al-Rachman v. The Minister of Interior; Aslan v. The Military Governor of the Galilee).


Insistence on the compliance of government organs (including security agencies) with formal legal requirements, and consequently on prevention of misuse of powers, was thus a dominant feature of the protective jurisprudence of the 1950s. Surprisingly, this policy was not reflected in the case law of land expropriation. The ruling in Dor v. The Minister of Finance was not the only incidence in which the Court approved the validity of the expropriation decision despite misdeeds. In Svorai v. The Minister of Labor and Construction, for example, the acquiring authority failed to issue an expropriation notice as required by law before taking possession of the petitioner’s land.
 Disregarding the omission, the authority began constructing a road on the petitioner’s land and ignored the landowner’s protests against the illegal action. Then, three weeks before the case was scheduled for hearing, the authority retroac- tively issued the required notice. In its judgment, the Court criticized the manner in which the administrative authorities ignored the formal require- ments of the law, but refused to intervene on behalf of the landowner. In a two-page decision, the Court explained that since the illegal action was corrected retroactively, there was no reason to undo the expropriation at that stage. Similarly, in Dwiak v. The Minister of Finance, the Court dismissed a petition to set aside an expropriation order that was issued without first obtaining official authorization of the expropriation’s budget, as required by the law. Authorization was received a short period after- wards, and the Court preferred to treat the delay as a mere technical fault which did not undermine the legality of the expropriation. 


It seems to me that these rulings illustrate the fact that in handling expropriation petitions, the early Court failed to follow the principle of the rule of law laid down in the celebrated civil rights cases. It is also clear to me that the divergence between the protective jurisprudence of property and non-property rights cannot be explain solely by institutional concerns regarding the shaky status of the judiciary in the social context of the 1950s and the influence of political theory which trusted the executive to promote the common good.
 While these concerns may account for the general policy of judicial deference in reviewing the content and substance of administrative decisions (such as in cases involving the issue of public purpose) they do not explain the failure of the Court to intervene in expropriation decisions that involved misuse of powers. This judicial behavior may be interpreted by reference to other social forces, more specific to the realm of private property rights. I now examine the influence which Israel’s pro-immigration policies had on Supreme Court jurisprudence.

Mass Immigration: Policies and Motives 

Jewish immigration and settlement both in Palestine and later in Israel has been long-emphasized by Zionist ideology. The Zionist movement grew out of the conviction that living in the Diaspora (galut) constitutes a dead end for the future of Jewish collective life. The goal of Zionism, thus, has been to encourage as many Jews as possible to immigrate to Israel and to build a Jewish State. Until the attainment of sovereignty, the immigration policies of the Zionist movement were controlled by the country’s governors, the Ottomans and later the British. With the establishment of the State of Israel in 1948, the issue of Jewish immigration to the national homeland was finally under the control of Jewish leadership.


In the Declaration of Independence, the founding fathers expressly stated that Israel shall be open to Jewish immigration and its foremost mission is kibbutz galuyot, the “ingathering of the exiles”, meaning absorption, integration and unification of Jews from diverse countries into a single nation that spoke and thought in one tongue, bore one culture and was rooted in the soil of the ancient land. The call of Zionism to renounce the Diaspora and immigrate to Israel received a legal cast in the Law of Return of 1950. This Law established an open-door policy and provided that every Jew has the right to immigrate to Israel and automatically to become a citizen. 


Having said that, it is important to realize that the Law of Return comprises only the formal aspect of Israel’s immigration policy. From the early days of its independence and to the present day, Israel has not only kept its gates open, but it has actively assisted, supported and encouraged waves of immigrants. Between 1948 and 1992, 2.3 million Jewish immi- grants came to Israel in four major waves. The first and most dramatic of these occurred immediately after independence when within the short period of less than four years (between May 1948 and the end of 1951), the Jewish population of the country doubled from 700,000 to 1,400,000.
 As many have pointed out, the common narrative to the effect that hundreds of thousands of Jews from all over the world eagerly rose and hurried to immigrate into the country upon its establishment, is unfounded.
 The tidal wave of immigration in the 1950s was mainly the result of deliberate stimulating actions taken by heads of the Yishuv and by the Zionist leadership. Thus, in many countries such as Hungary, Rumania and Bulgaria, the State and various Jewish philanthropic organizations paid local govern- ments for each Jew allowed to leave for Israel. In Yemen, for example, the State hired an American airline to bring the Jewish community of 50,000 intact.


The efforts that Israel invested shortly after its establishment in promoting immigration partially derived their justifications from the prin- ciple of Jewish solidarity. After the horrible experience of the Holocaust, Israel arguably had a moral responsibility for helping Jewish communities in distress.
 Not less influential, however, was the prevailing belief that it was in Israel’s best interest to promote Jewish immigration. David Ben Gurion, the first Prime Minister, who was the chief proponent of the open- door policy of immigration, suggested that the future of Israel and, in particular, its security were related to the size of its Jewish population. In his view, support for immigration was not only a moral obligation of the State of Israel towards the Jews of the Diaspora but, first and foremost, a major strategy of nation-building.
 Ben Gurion saw a close connection between national security and the process of rapid Jewish population growth. Hence, in tabling the Defense Service Law of 1949 in the Knesset, Ben Gurion referred to immigration and absorption as the central civilian component in Israel’s national security strategy.


The ties between immigration and national security in the 1950s revolved around several themes. On the most basic level, mass immigration aimed to improve the ability of Israel to cope with its demographic imbalance. The population ratio between Israel and the five Arab countries that fought in the War of Independence (Egypt, Syria, Lebanon, Jordan and Iraq) was 1 to 50 in 1948.
 While it was clear that no considerable rise in Jewish immigration could seriously alter the disparity in numbers between Israel and its sworn foes, mass immigration that would expedite the growth of the Jewish population nevertheless carried important implications for wartime. Given its negative demographic balance, Israel adopted the concept of a “nation in arms” shortly after independence. Under this concept, in military emergencies, a reserve force of men serving until the age of 55 was available for immediate call.
 The size of the Jewish male population between the age of 18 and 55 was, thus, virtually equal to the size of Israel’s military manpower.


Another connection between immigration and security concerns existed in the internal domain and related to the lack of symmetry between the Jewish and Arab populations within the land of Israel. On the eve of Israel’s independence, the Jewish population of Palestine was only about 30 percent of its total population. Then as today, attaining a Jewish majority was perceived in the Zionist vision as the most decisive factor for ensuring the character of Israel as a primarily Jewish State.
 The exodus of hundreds of thousands of Arabs during the War of Independence created a unique oppor- tunity to achieve the desired goal. As a result of the extensive movement of Arab refugees and the stream of Jewish immigration immediately after- wards, the proportion of Jews in Israel’s total population increased to 81 percent.
 To retain the majority status, the government planned to launch a large-scale settlement program in abandoned Arab villages and towns. However, this task required Jewish population growth by means of immigration. As David Ben Gurion explicitly stated in 1949, “Conquered territories without settlements have no decisive value, not in the Negev, nor in the Galilee, nor in Jerusalem. Settlement is the real conquest”. And since for settlement you need immigrants, said Ben Gurion, “the fate of the State depends on immigration”.
 


Jewish immigration was also advocated as a counterbalance to the high birth rate of the Arab population. Although in the early 1950s Ben Gurion initiated a program of prenatal incentives, it appeared more likely that Jewish immigration would maintain the desired majority-minority ratio between Jews and Arabs in Israel.
 Finally, the importance of immigration was emphasized in relation to achieving the target of economic growth. Given Israel’s lack of natural resources, human resources have formed the main potential for economic expansion. In the eyes of the founding genera- tion, the development of an independent industrial sector was an important component of the doctrine of national security. The idea was to create a mechanism of economic growth that rested on demographic increase, superior quality of human resources and inflow of capital.
 


These concerns, which reflected the paramount importance that Israel attributed to Jewish population growth, led the State to adopt immigration- stimulating policies that sought to bring Jews to the national homeland. Israel’s pro-immigration policy included assistance in arrival to the national homeland as well as the State’s commitment to provide immig- rants with jobs, education and health services, and adequate accommodation. The first application of this policy occurred in relation to the massive number of immigrants who arrived in Israel shortly after its independence.


The immigrants of the 1950s came from two areas: Eastern and Central Europe (48.6 percent) and Arab countries (50.7 percent). Since no selection was exercised, the immigrants came as they were, old and young, sick and healthy. Among the remnants of European Jewry, for instance, a large number of immigrants were chronically ill after the traumatic expe- rience of the Nazi concentration camps.
 Inability to be self-supporting was evident also among immigrants from Arab countries. Many of them were illiterate and they arrived to Israel totally destitute, after being compelled to leave all their possessions behind.
 


The social composition of the immigration of the 1950s only aggra- vated the general difficulties associated with the task of absorbing a large number of new arrivals in a short period of time. Indeed, for any country, an immigration rate as huge as that of Israel would be an ambitious absorption challenge. For Israel of 1949, a fledging State, poor in resources and attempting to recover from a year of fighting in the War of Independence, the absorption of the masses brought the economy to the verge of collapse. First, the rapid demographic growth caused shortages of essential supplies such as food, clothing, fuel and building materials. Second, the influx of immigrants coupled with the demobilization of thousands of soldiers at the end of the 1948 War of Independence resulted in high levels of unemployment. And finally, the demographic revolution also demanded an expansion of loans for public investment which, in the absence of effective monetary policy, resulted in inflationary processes. 


At the beginning, public opinion was enormously impressed by the rate of immigration. Newspapers wrote enthusiastically about saving Jews from the Diaspora and accomplishing the goal of “ingathering of the exiles”. However, as the masses continued to arrive, complains about the economic and social hardships imposed by immigration began to be heard. In the summer of 1949, public opinion polls showed that although the majority of the population supported the policy of open-door immigration, about 82 percent of those questioned expressed the opinion that the government should regulate the pace of immigration according to the economic capacity for absorption.
 Yet, despite the call for regulation, the government decided to continue its aggressive policy of assisting and subsidizing immigration. As a result, an acute crisis was created in the field of housing supply. 

The Dilemma of Shelter in Early Statehood: Temporary
Accommodation and the Practice of Apartment Confiscation

One of the major problems resulting from the mass immigration was lack of a proper residential infrastructure to accommodate the large volume of newcomers. Initially, the government planned to construct additional rooms in existing kibbutzim, establish new agricultural settlements and direct a large proportion of the immigrants to those localities by offering them vocational training. Between 1947 and 1956, the number of rural settle- ments increased almost two and a half times, from 260 to 620. Yet the construction effort failed to keep pace with the furious rate of immigrant influx, and screening of the immigrants revealed that many of them were unsuitable or did not opt for absorption in agriculture.
 


Upon their arrival, the first immigrants in late 1948 and early 1949 were given temporary shelter in huts in former British Army camps. After a few weeks, most of them were able to find permanent housing in vacated Arab villages and urban neighborhoods. About 124,000 new immigrants and thousands of discharged soldiers densely settled abandoned Arab housing in Acre, Beit-She’an, Haifa, Jaffa and Tiberias.
 As the influx of immigration increased in the spring and summer of 1949 and all usable space in Arab housing was taken up, it was decided to house the immig- rants in tents. By October 1949, a record number of 90,000 immigrants lived in tent camps in overcrowded conditions and without adequate sanitary arrangements. Since public opinion could no longer ignore the housing crisis, the government decided in early 1950 to close the camps and to replace them with a different form of temporary shelter called Ma’abarot (‘transit camps’ or ‘places of transition’). The transit camps of the 1950s, made from canvas and sheet metal, were located adjacent to main population centers in order to enable the immigrants to enter the labor market. Their establishment did not require the exercise of expropriation powers, since most of the transit camps were erected on public land on the outskirts of the cities. Still, it is impossible to interpret the practice of apartment confiscation for temporary housing and land expropriations for permanent housing without alluding to the context of the dilemma of shelter in early statehood. 


The practice of apartment confiscation prevailed in Israel between 1949 and 1952. It involved direct violation of private property rights and was carried out under emergency legislation that State authorities promul- gated to serve it. During the first months of independence, State authorities resorted to the British Mandatory Defence Regulations of 1939 and of 1945 that conferred on them emergency powers to confiscate private property. Later on, the government promulgated the Emergency (Requisition of Property) Regulations of 1948 which were transformed into a statutory arrangement, in the form of the Emergency Land Requisition (Regulation) Law of 1949.
 


The language of the Emergency Land Requisition (Regulation) Law of 1949 reflected the prevailing view of the time to the effect that the existence of the State depended on the expedited process of Jewish population growth. Alongside the incorporation of clear-cut security consi- derations as factors in the discretion of the requisitioning authority, the Law cited the goal of immigrant absorption as grounds justifying the issuance of confiscation orders. Section 3 of the Emergency Land Requisition (Regulation) Law provided that a non-elected administrative officer may take immediate possession of private property whenever it appeared that this action was necessary for “defense of the State, public security, the maintenance of essential supplies or essential public services, absorption of immigrants and rehabilitation of ex-soldiers and war invalids.” 


The Emergency Land Requisition (Regulation) Law regulated two types of orders: land requisition and housing. In the original version of the Law, the legislature mandated that land requisition orders shall not be issued for a period exceeding three years. Later, however, the initial period was extended to six years and then to ten years. In regard to housing orders, the legislature did not specify an expiration date, but in practice these were issued as a means for providing temporary shelter.
 Between 1949 and 1952, the government made extensive use of the Emergency Land Requisition (Regulation) Law. More than 1,250 housing orders and a similar number of land requisition orders were issued under the terms of the Law. Of these, 412 targeted housing immigrants; 421 were intended for provision of essential public services; 2 for national security and defense; and 420 for rehabilitation of discharged soldiers and war invalids.
 Requisition orders as well as housing orders dramatically affected the value of private property. Housing orders, for example, typically applied to apartments or rooms offered for rent by their owners. Their effect was to ‘catch’ an evacuated apartment in the transition phase and to give it to a ‘benefited tenant’, instead of a tenant chosen by the apartment owner. A benefited tenant who entered an apartment under the terms of a housing order immediately gained the status of a statutory tenant. As such, the tenant only had to pay fixed minimal rent fees and was protected against evacuation.
 


A large number of the issued orders were annulled by appeal committees before physical possession took place.
 Interestingly, however, even landowners whose private property was actually seized did not hurry to bring their claims before the Court. The tolerance that the affected property owners showed towards violations of their property rights may relate to the fact that land requisition and housing orders were issued for a limited period of time and applied only to apartments not needed for the personal use of their owners. Yet, in addition to the “easing effect” of these factors, the absence of petitions against the confiscation practice seems related to the social mainstream of the time. 


The political culture of the 1950s strongly inclined toward collectivism. The view of the individual as the bearer of collective goals, and as subordinate to them, originated in the Labor Zionist image of the pioneer (chalutz) and was also shared by the rightist Revisionist camp. Each of these movements in its own way called on the individual to sacrifice private interests and to place him or herself at the disposal of national interests.
 In regard to immigrant absorption, the pioneering ideology of personal self-sacrifice served to socially legitimize the high degree of belt-tightening that the government imposed on the public. The austerity program that the government adopted in an attempt to ease the severe scarcity in essential commodities, and Prime Minister Ben Gurion’s proposal to solve the problem of high unemployment by organizing jobless immigrants into “labor battalions” are good examples of the early collectivist ideology.
 In the realm of housing, the political culture of self-sacrifice made it legitimate to require apartment owners to temporarily give up their property in order to provide accommodation for the needy. Although apartment confiscation involved property-taking from one individual for the benefit of another, property owners seemed to show understanding for the link between immigration and national security and were willing to sacrifice their resources in order to advance the collective goal of immig- rant absorption.


While property owners did not challenge the constitutionality of confiscation orders for the purpose of immigrant absorption, they showed great dissatisfaction with the preferential treatment that often accompanied the practice. Between 1948 and 1952, nearly 15 cases concerning apartment confiscation reached the Court. Almost all of them involved confiscation orders that were issued for accommodation of government bureaucrats in circumstances that raise the suspicion of administrative wrongdoing. Indeed, it was not uncommon for a government official to approach the requisitioning officer and ask for the confiscation of a particular apartment for the use of the official and his family on the grounds that the services supplied by the official were essential for the public.
 Personal connections with those in powerful positions most commonly determined the chances of getting shelter.
 Nevertheless, in reviewing these contested actions, the Supreme Court refused to intervene on behalf of the affected property owners. It explained that subject to specific limitations of arbitrariness or misuse of powers, it would treat administrative definition of public interest in terms well-nigh conclusive and not scrutinize the decision of the Requisitioning Authority with regards to the need for expropriation or to its purpose.


This pattern of judicial deference sharply recalls the statements of the early Court in regard to the scope of judicial review in cases involving infringements on civil rights by emergency powers. As mentioned earlier, the Court of the 1950s narrowed the scope of its intervention when handling violations of human rights carried out by military agencies and involved security concerns. In those cases, the Court tended to focus on procedural requirements and refused to extend its supervision over the reasonableness of the action.
 The analogy between the judicial posture in security matters and that in confiscation cases suggests that the governing view of the 1950s, which attributed supreme national importance to the immigration movement, was channeled into the judicial discourse. The Court expanded its security code to the practice of apartment confiscation that was perceived as designed to promote immigrant absorption. The following discussion will show that the connection between immigration and national security interests was reflected in the 1950s not only in judgments concerning temporary accommodation, but also in the rulings involving land expropriation for the purpose of building permanent housing and enabling regional development.

Security Concerns, Zionist Ideology and Land Expropriation for Permanent Housing and Regional Development 

Construction of permanent housing was already under way when temporary solutions provided shelter for the mass immigration of the 1950s. Yet, despite the intense efforts and large investments in new housing usually at public expense, it took about seven years until the backlog in the supply of permanent housing eased. The shortage in permanent housing attained emergency status as the influx of immigration increased in 1949 and living conditions in the “transit camps” worsened. The tin huts gave little if any protection against winter rains and were blazing hot in the summer. The structures were so small that families were crowded into a single room, with the resultant lack of privacy and its deleterious effect on family life. There was no electricity in the transit camps and water was supplied through central faucets.
 Because local authorities refused to include the camps in their municipal jurisdictions, the level of public services for residents of the camps was sub-standard and unemployment remained relatively high. By the end of 1951, about 250,000 immigrants, representing 20 percent of Israel’s Jewish population and 40 percent of the total number of immigrants, still lived in temporary sheds.
 Each cold rainy winter was a nightmare for the residents of the transit camps and underscored the urgency of the housing problem. 


The process of regional development generated by the tide of immigrants involved the exercise of expropriation powers in two different realms. One was expropriation of Arab-owned land. As mentioned earlier, the first immigrants to arrive in late 1948 and early 1949 were directed to permanent housing in vacated Arab villages and urban neighborhoods. When the supply of existing Arab housing was exhausted, it was decided to construct permanent housing projects on abandoned Arab land, adjacent to existing settlements. This planning policy enabled savings in time and resources, as the development of new, distant settlement centers would have required large investments in infrastructure. However, beyond the immediate advantages, the decision to build permanent housing close to Arab towns was intended to create new political conditions in the long run, and to prevent Palestinian refugees from returning to their homes.
 The wide array of legal measures enacted to allow the transfer of land from private ownership (primarily Arab) to public ownership (under Jewish control) rested on the widespread belief that viewed the Arab citizens of Israel as a “hostile minority” who pose a threat to domestic security. Yet, these security concerns were not expressively mentioned in the “special” legal regime designed for the process of expropriation of Arab-owned land. The Absentees’ Property Law of 1950, for example, seemed, at first glance, like a “regular” enactment passed to cope with the problem of managing the property of persons outside Israel. In practice, however, it was exercised almost exclusively against the Arab population.
 The absence of clear legislative statements concerning the relevance of security conside- rations to the dimensions of Arab-owned land made it easy for the ethos of national security to also dominate the other realm of expropriation, that of Jewish-owned land.


The prevailing conception in public thinking of the 1950s, which tied the future of Israel to the size of its population and to its ability to attain economic independence, was reflected in the case law of land expropriation in a number of ways. In Salomon v. The Attorney General, for example, the issue at stake was expropriation for the purpose of constructing a small port in the Kishon river (near the coastal city of Haifa).
 The petitioner, who owned several tracts in the area, did not challenge the public purpose determination. Rather, he raised an argument against the choice of his land as “necessary or expedient” for implementation of the public project. The petitioner pointed out that the Minister of Finance issued the expropriation order notwithstanding the fact that planning authorities had yet to prepare a complete building plan for the development of the port. In the absence of an approved plan, the petitioner claimed, it was not certain that the land designated for expropriation would be necessary for the realization of the project. 


Indeed, experience has shown that the practice of issuing expropriation orders without taking into account the state of affairs of the planning process leads to undesirable results. Often, land that was taken under the terms of the Acquisition Ordinance is not utilized for the original public purpose because of planning difficulties, and then the land-use designation of the expropriated land had to be changed retroactively.
 Yet, despite the arguments of the petitioner in Salomon, which pointed to these concerns, the Court dismissed the petition. Resorting to a literal interpretation, the Court explained that it could not intervene in the expropriation decisions since the language of the Acquisition Ordinance mandated the conclusion that the Minister of Finance had absolute freedom in deciding that land was “necessary or expedient” for public purposes. 


In support of this interpretation, the Israeli Supreme Court cited an English precedent from 1942 in which the House of Lords was asked to review a decision of the State Secretary to use his powers under Regulation 18B of the English Defence Regulations of 1939 (Liversidge v. Anderson).
 This Regulation empowered the State Secretary to issue an order holding a person in detention “if he has reasonable cause to believe that the person is affiliated with a hostile association”. Relying on the broad language of Regulation 18B, the House of Lords held, by a majority, that it has no authority to review the considerations underlying the detention decision.
 Interestingly, while the majority opinion in Liversidge attracted criticism in English law,
 it became one of the most frequently used references in Israeli case law of the 1950s involving infringements on civil rights by the emergency powers of security authorities.
 This background raises a question about the Supreme Court’s resorting to the English precedent in Salomon. After all, the expropriation in Salomon did not appear to touch on security matters.


As I see it, the reliance of the Court in Salomon on the majority ruling in Liversidge was not a coincidence. Rather, it reflected the effect which the social forces of the 1950s had on the discourse of land expropriation jurisprudence. The worldview of the early Court was shaped in a social atmosphere in which the political branches and public sentiment saw a close connection between the future of Israel and the size of its Jewish population. And while it is suggested that during periods of real emergency, Courts could not take the role of deciding the appropriate ends of the government, the same can be said in regard to the deferential judicial stance that was adopted in the early land expropriation adjudication.
 In light of the housing crisis that followed the wave of mass immigration, the role of the Supreme Court in Israeli society did not enable it to scrutinize the reasonableness of the considerations weighted by those responsible for finding housing solutions and creating the infrastructure necessary for developing the country. The paramount importance that 1950s Israeli society devoted to the issues of regional development and provision of permanent housing may also provide a partial explanation for the judicial failure to grant procedural defenses to landowners. Thus, for example, there is an interesting parallel between the refusal of the Court in the Dwiak case to require that the Minister of Finance specify the substance of the public purpose designation, and the judicial policy adopted in early cases involving security matters. In the latter, the Court of the 1950s took for granted the general statements made by the military authorities and declined to require the exposure, and thus to evaluate, the security considerations that underlined the decision to infringe on individual rights.
 The feeling of emergency in regard to housing supply may have also exerted influence on the decision to discharge the Minister of Finance from his duty to grant fair hearing prior to issuing an expropriation warrant in Yunes. This ruling was shaped, perhaps, as a response to the need for the expedition of the process of building permanent housing.
 


Finally, the broad consensus that existed in Israeli society concerning the ties between Jewish immigration and national security interests expressed itself in the legal arena by obscuring judicial discussion about the constitutional ramifications of expropriation powers. Surprisingly, the early judgments in cases involving land expropriation failed to emphasize the importance of the right to private property as imposing limitations on governmental powers to intervene in the existing distribution of resources. One possible explanation for this lack of judicial discussion relates to the fact that the issue of land expropriation has traditionally been raised in Israeli public discourse in the context of the national struggle to ensure the existence of Israel. The prevalent perception of land expropriation in (Jewish) collective terms developed, of course, against the background of the Arab-Jewish conflict and the widespread use of expropriation powers as a device for repressing the Palestinian minority. Yet, this experience also affected the judicial discussion of violations of property rights in the Jewish sector. The tendency to conceptualize the issue of land expropriation in collective terms obscured the constitutional implications of this extreme measure on the relationship between the individual and the government. 


The absence of judicial rhetoric endorsing the institution of property rights may also relate to the fact that the Court of the 1950s acted in a cultural context which did not include ideological support for the ethos of private ownership. This aspect of Israeli society and of Zionist ideology may also have influenced the failure of the Court to grant landowners procedural guarantees and to intervene in expropriation orders that did not comply with formal legal requirements.
 


The opposition displayed by Zionist ideology to a regime of private ownership of land stemmed from a number of reasons, the majority of which related to the political goals which the national Jewish movement aspired to achieve. One of the major concerns of the Zionist leaders was the fear that the institution of private property might impair the fundamen- tal national goal of encouraging Jewish settlement in Palestine. Since Jewish settlement in Palestine during the pre-State period depended on land purchases in market conditions (from a willing seller to a willing buyer), the Zionist movement sought to preserve a stable level of prices. The assumption was that private property rights would lead to a wide- spread phenomenon of speculation in land and consequently to soaring prices, and would thus undermine the national goal of allowing the transfer of the greatest possible amount of land from Arab ownership to Jewish hands.
 A land regime of private ownership was labeled an impairing factor also because it posed the danger of resale of land from Jews to Arabs that could undermine the goal of expanding Jewish settlement in the outlying areas of the country.
 As settlement of this type required large resources, it was assumed that private capital holders would prefer to invest it in built-up areas, and this would damage the Zionist interest to determine, already at an early stage, the borders of the Jewish State which would eventually emerge.
 On the dimension of social aspirations, the institution of private-land-ownership contrasted with the goal of Zionism to establish the new Jewish society on principles of equality and the working of the land. The Zionist leadership, suffused with the ideology of equality, viewed private property as a land regime which would create a strata of estate- owners that could lead to the exploitation of the Jewish worker.
 


The cumulative effect of these considerations motivated Zionist leaders to favor the principle of public land ownership as the basis for the land regime in Israel. In the pre-State period, this choice was expressed by the 1901 establishment of the Jewish National Fund (JNF) [Keren Kayemet Le’yisrael] that collected donations to buy land in Palestine and keep it under the collective ownership of the Jewish people.
 With the establish- ment of the State of Israel, it was decided to apply the principle prohibiting the sale of land belonging to the JNF to all the land which had been seized by the State during the War of Independence. 


Bearing in mind the central role of the JNF in the shaping of Zionist values,
 and adding to this the fact that the JNF and its principle of national land ownership were granted legal recognition with the establish- ment of the State of Israel, one can sense that the institution of private land-ownership did not gain ideological support in the social context of early statehood.
 The negation of private property rights in the social ideology of early Israel may have influenced the jurisprudence of land expropriation, as the Zionist goals of the expansion of Jewish settlement comprised an important component of the worldview of the Court. Indeed, the justices of Israel’s Supreme Court perceived their judicial activities as detached from politics, but they did not detach their worldview from Zionist thinking and activity.
 In the context of land expropriation adjudication, it is also noteworthy that some of the earliest justices of the Supreme Court, in their professional lives as lawyers, took an active part in the efforts of the Jewish National Fund to “redeem the land”.
 The lack of judicial rhetoric in favor of the institution of private property was thus well- integrated with the personal ideology of the justices and with the influential Zionist principle of national land ownership. Moreover, it seems to me that the negligible weight given to the right to private property in the social context of the 1950s also explained the failure of the Court to set aside expropriation orders that did not comply with all necessary legal requirements. 


Indeed, when the early Court decided to release an Arab detainee who was unlawfully deprived of his personal freedom, the celebrated judgment reflected, in my opinion, the outweighing sentiments of Israeli society.
 On one hand, the political culture of the 1950s favored the value of personal freedom and viewed it as having important social merits for the new Jewish State. On the other hand, judicial intervention in the detention order could have led to a relatively small security risk, limited to the possible ramifications of releasing one Palestinian detainee. However, in the realm of land expropriation, the social forces that dominated the public discourse of the 1950s presented the conflicting interests in a completely different light. There, the right which was in danger of being impaired (the right to private land ownership) did not receive social recognition and ideological support; while the project of immigrant absorption and land redemption was viewed as a considerable security issue on which the future of the Israel depended. The divergence of the Court of the 1950s from assuring the principle of the rule of law in the context of land expropriation thus reflected the social biases of the period. These viewed the right to personal freedom as more important than the right to private property, and the damage to national security in consequence of the release of an individual detainee as smaller than that caused by intervention in land expropriation for the purpose of building permanent housing and enabling regional development.

Continuing Trends: The Case Law of the 1970s

Examining case law in the 1970s, one readily notices that the formative policy of judicial non-intervention continued to dominate the jurisprudence of land expropriation. The Court of the 1970s, like the Court of the 1950s, preferred to defer to expropriation decisions and failed to render substan- tive protection to landowners’ rights. Hence, for example, in Spolinski v. The Minister of Finance, the Court declined to intervene in land expropriation whose public purpose designation was changed retroactively.
 In that case, the petitioner’s land in southern Jerusalem was originally taken for the purpose of building a new quarter composed of 5,000 housing units for immigrants, low-income population and young couples. After the land was taken, the landowner discovered that while a major part of her land was used for low-income dwelling units, a small part of it was designated for construction of cottages for wealthy immigrants and foreign investors.


In her petition, the landowner asked the Court to set aside the notice of expropriation referring to the land on which the luxury cottages were situated. Housing for wealthy immigrants and foreign investors, the landowner contented, deviates from the original purpose for which the land was expropriated and can not be deemed a permissible public purpose justifying the use of expropriation powers. Alternatively, the petitioner asked the Court to order the State to allow her to become the entrepreneur of the housing project, instead of granting that right to a private construc- tion company. In dismissing the petition, the Court invoked its early deferential stance. It stated that even if one deemed the changes in the land designation to be incompatible with the original purpose, in view of the absolute freedom granted to the Minister of Finance to define permissible public purpose, the Court could not intervene in the expropriation. Having said that, the Court added, there was also nothing wrong in the decision to designate a small part of the expropriated land for housing for the well-to- do. Previous experience shows, the Court elaborated, that neighborhoods consisting exclusively of low-income residents are likely to be sources of social and economic problems. It is thus in the public interest, the Court explained, that wealthier populations be integrated into low-income commu- nities. Referring to the means question, the Court concluded that expropria- tion powers are an appropriate means to achieve the public purpose, since granting the landowner the right to develop her land may slow down the process of building 5,000 housing units on a large number of plots. 


Judicial deference to changes in land use designation was also evident in Benin v. The Minister of Finance.
 In that case, the petitioners’ land in the Talpiot neighborhood of Jerusalem was initially expropriated in 1961 for the purpose of establishing a military base. Then, in 1971, the petitioners discovered that the State planned to evacuate the army base and build a residential housing project on their land. In their petition to the High Court of Justice, the landowners claimed that the change in the public use designation mandates the State to return the land or alternatively to expropriate it anew and pay compensation according to the higher value of the land at the new expropriation. While criticizing, in obiter dicta, the failure of the legislature to protect landowners against misuse of exprop- riation powers, the Court maintained that the language of the Acquisition Ordinance was decisive in defining the scope of judicial review. Since the Acquisition Ordinance did not require the acquiring authority to return land upon changes in land use designation, it was not within the authority of the Court to intervene in the expropriation, even if justice might require doing so. 


This reluctance to restrict the ability of State authorities to exercise their expropriation powers and to harm landowners’ rights stood in contrast to the growing willingness of the Supreme Court of the 1970s to interfere with infringements on non-property rights. As mentioned above, this distinction between the attitudes of Israel’s Supreme Court toward protection of property and non-property rights became obvious in the case law of the 1970s. And while institutional concerns can illuminate some of the reasons for the policy of judicial deference that was adopted in the 1950s, they became irrelevant in regard to the discourse of land expropriation adjudication in the 1970s. The rights jurisprudence of the late 1970s and early 1980s reflected an agenda of an activist Court that did not hesitate to closely scrutinize governmental actions in order to protect civil rights. The hands-off policy in land expropriation cases cannot thus be attributed to general institutional accounts. Rather, it should be interpreted in light of the social forces that acted in the realm of private property rights in land. A detailed analysis of the social grounds that underlay the mode of judicial deference in the 1970s is beyond the scope of this paper. I will therefore present only general remarks on the pressing needs in the dimension of housing demand. 


At the end of the 1960s and beginning of the 1970s, Israeli society had to contend with new exigencies in the area of housing. These ensued from the 250,000 immigrants from the Soviet Union and Western Europe who arrived in Israel after the Six-Day War, and from the demands for housing assistance made by veteran sectors of the Israeli society.
 The marked increase in the percentage of Westerners among the immigrants of the 1970s brought about changes in absorption policies. Those immigrants were no longer sent to transit camps or to rural settlements which offered affordable housing, but lacked appropriate employment opportunities. Instead, they were offered high-standard housing in the urban network. Improvement in housing conditions offered to the immigrants of the 1970s was reflected not only in the location of the dwellings, but also in the quality of housing and the standard of living. The average apartment area in public housing nearly doubled: from 40 square meters in the 1950s to 75 square meters in the 1970s. Density decreased from 2.2 to 1.6 and the number of rooms per apartment increased from two to three.
 The improved housing conditions offered to the immigrants of the 1970s within the framework of public assistance, and the high social and economic status of veterans of European origin accentuated the low social standing of those of North-African origin who had immigrated to Israel in the 1950s. Families from the earlier wave of immigration did not succeed, by and large, in improving their housing conditions and remained in overcrowded apart- ments situated in poverty-stricken areas. The feelings of deprivation among these veterans erupted in the early 1970s in the form of growing social protest. 


Two groups of veteran residents made demands for improvement in housing. The first was a group of young people of North-African origin, the second generation of immigrant parents, who, following the example of American blacks, called themselves the ‘Black Panthers’. Drawn predomi- nantly from the metropolitan slum belts, the Black Panthers demanded “better housing conditions, slum clearance, more jobs, better education and an end to all ethnic discrimination”. Comparing themselves to new immigrants, the Black Panthers hung posters in the streets of Jerusalem that read “New Immigrants get Housing – We Get Nothing”.
 The other protest group was the ‘Young Couples’. This sector of the population – a large proportion of which was composed of children of families of North African origin – demanded that the government provide them with public housing aid on the basis of their characterization as lacking a starting point which could form the basis for improving their living conditions. The ‘Young Couples’ protested the soaring housing prices; their recurring demand was to have housing subsidies for Israeli-born young people equal to those of new immigrants.


At the beginning, government authorities ignored the anger and frustration. Prime Minister Golda Meir stated publicly that if a choice had to be made between social equality and immigration, the latter had priority. Attitudes, however, changed shortly after. Acknowledging the connection between ethnic protest, social turmoil and the threat to the established political order, and seeking to prevent the emigration of veteran residents, the government decided to treat low-income young couples and families living in substandard conditions as deserving housing assistance. The subsidy programs developed in the 1970s to address the housing needs of these groups diverged from the housing policy of the mighty hand of the State that ruled in the early years of statehood. As mentioned earlier, the major problem in Israel’s housing environment in the 1950s was the lack of a suitable residential infrastructure to accommodate the large volume of newcomers who arrived in the country within a short period of time. To address the serious shortage in the supply of permanent dwellings, the government allocated extensive funds for housing construction and was involved in the initiation, planning and building of about 80 percent of all housing units between 1951 and 1959.
 In the 1970s, however, due to a drop in the flow of immigration and changes in the social composition of immigration after the Six-Day war, the government reduced its direct involvement in planning and financing housing construction.
 Instead of implementing a centralized policy of publicly sponsored housing, the new policy sought to lean on private capital for housing construction and to shift the focus of subsidy programs from the side of housing supply to the side of housing demand. Hence, in the 1970s, budgetary resources were allocated to establish grants and mortgage assistance programs and these were offered to young couples and low-income families in order to enable them to purchase a house.


Yet, the new structure of housing assistance in the 1970s did not divert from the basic goal of Israel’s housing policy in the first decade of statehood. Agreeing with the perception that a Jewish majority in highly populated Arab areas is an essential condition for the future of the Jewish State, the housing policy of the 1970s was designed to attract families to purchase a dwelling in such locations, and particularly in Jerusalem. Indeed, the annexation of East Jerusalem with its dense Arab population into Israel after the Six-Day war, and the proclamation of a unified Jerusalem as the capital of Israel, induced massive efforts to expand and strengthen the Jewish presence in the city. One of the means to achieve this goal was to ensure a sufficient supply of housing units in the city and to design the eligibility criteria for mortgage assistance so as to encourage Jewish households to purchase homes in the metropolitan area of Jerusalem.


These social underpinnings of Israel’s housing policy in the early 1970s formed the background for the expropriation orders reviewed in the Spolinski and Benin cases. Both cases concerned land located in Jerusalem and, in both cases, the purpose of the expropriation was to enable the construction of housing units for young couples and other needy sectors in the population.
 As I see it, the social forces that acted on the housing market of the 1970s contributed to the decision of the Court to continue its formative policy of judicial non-intervention. As in the 1950s, so in the 1970s, the processes of Jewish population growth and population dispersal were perceived in terms of national security. And although it is true that the security importance attributed to these processes was not conceptua- lized in the 1970s with the same forcefulness as it had been in the 1950s, in regard to expropriation in sensitive locations such as Jerusalem, it continued to exert significant influence on the discourse of land expropria- tion jurisprudence. 
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