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More than two decades after Israel’s Supreme Court implanted Charles Reich’s
concept of “New Property” into Israeli constitutional law, we still do not have clear
guidelines as to its application. In fact, there is reason to believe that the doctrine as
applied in Israel is serving a few powerful interest groups at the expense of the general
public, by raising the costs of passing regulatory reforms. This Article evaluates
Israel’s version of the new property doctrine and makes three contributions. First,
it delineates the contours of the doctrine, highlighting how the Israeli version is
not attuned enough to differences in the categories of regulatory property. Second,
it provides a theoretical basis for identifying the types of regulatory property that
are less worthy of judicial protection, based on insights from the political science
literature on regulatory behavior. Finally, the Article proposes ways to recalibrate
the doctrine so that it does not provide protection for those who need it less, such as
special interest groups that already enjoy a disproportionate influence on regulatory
decisions.



