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Should courts consider the macroeconomic environment when judging? Economic
crises inevitably afflict economies around the world, whether it is the current crisis
resulting from a global pandemic that is paralyzing the markets, a financial crisis
such as the one that occurred in 2008, or routine business cycles. Some economists
argue that government intervention to stabilize the economy is desirable. According
to them, in the long run it is advantageous to apply stabilizing fiscal policy, which
consists of the actions of the legislature and the executive branch in the fields of tax
policy and expenditure policy. However, given the inherent substitutability between
the degree of accuracy of the more traditional fiscal stabilizers and their complexity,
i.e., the cost of their design and application, their implementation is not flawless.

This Article focuses on an issue that has not received much attention in the
literature: economic analysis of the fiscal stabilization potential of judicial decisions
in tax disputes between taxpayers and the tax authority. The analysis is informed by
empirical findings from courts in Israel and the United States according to which
judicial decisions are influenced by business cycles. The Article offers a normative
framework for cost-benefit analysis of the fiscal potential of the judiciary, which can
be implemented in Israel and other countries. This framework involves answering
three questions in cumulative steps: First, can courts serve as fiscal stabilizers
when making judicial decisions, particularly in tax cases? Second, should they
be used as fiscal stabilizers? And third, how should the judicial fiscal stabilization
mechanism be shaped?



